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THE du PONT CASE AND SECTION 7 
OF THE CLAYTON ACT 


by 


Epwarp H. Levi* 


In 1917, and shortly thereafter, the du Pont company acquired 
23% of the stock of General Motors. General Motors at that time 
produced 11% of the total United States automobile production. 
A memorandum submitted to the Finance and Executive committee 
of du Pont, in connection with the proposed stock purchase, sum- 
marized five points in favor of this substantial investment. The fifth 
point reads: “Our interest in the General Motors Company will 
undoubtedly secure for us the entire Fabrikoid, Pyralin, paint and 
varnish business of those companies, which is a substantial factor.” 
Forty years later, the United States Supreme Court, in a four to 
two decision, with three Justices not participating, held that this 
stock acquisition had ripened into illegality violative of Section Seven 
of the 1914 Clayton Act. The 1914 Clayton Act makes illegal stock 
acquisitions among corporations “where the effect of such acquisition 
may be to substantially lessen competition between the corporation 
whose stock is so acquired and the corporation making the acquisition, 
or to restrain such commerce in any section or community, or tend 
to create a monopoly of any line of commerce.” The 1950 amended 
Section Seven broadens the statute to cover asset acquisitions, and 
changes the wording of the standard of illegality to read “where in 
any line of commerce in any section of the country, the effect of 
such acquisition may be substantially to lessen competition, or to 
tend to create a monopoly.” The du Pont decision has important 
implications for the interpretation of the old and new amended 
Clayton Act. It should cast serious doubt also as to the purported 
justification for these statutes. 

Up to the time of the du Pont decision, it had been widely as- 
sumed that the original Section Seven of the Clayton Act did not apply 
to vertical acquisitions. The reach of the original Section Seven, it 
was believed, went only to stock acquisitions among corporations 
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in competition or at least in the same line of business. To be sure, 
the three clauses of old Section Seven could be read in the disjunctive, 
as Judge Bondy said in the Verney Brunswick Mills case in 1946, 
and in such a way as to eliminate this implied requirement when either 
a restraint of commerce or tendency to create a monopoly was in- 
volved. But administrative practice, a report by the Federal Trade 
Commission, an important legislative argument for the change in 
wording for the new Section Seven, and the thrust of the significant 
cases—all had given a more restricted interpretation to old Section 
Seven. Thus the du Pont case was primarily briefed and argued under 
the Sherman Act. But the opinion ignored the Sherman and ex- 
panded the Clayton Act. “We hold,” wrote Justice Brennan, “that 
any acquisition by one corporation of all or any part of the stock 
of another corporation, competitor or not, is within the reach of the 
section whenever the reasonable likelihood appears that acquisitions 
will result in a restraint of commerce or in the creation of a monopoly 
of any line of commerce.” Since it seems clear that new Section 
Seven in any event applies to vertical and also to conglomerate 
mergers, it might be thought that the step taken by the Court is not 
a’great one. But the method of taking the step throws into some 
question vertical stock acquisitions which may go back to 1914. 
This backward reach of the statute, as interpreted by the Court, 
is a most important development. Justice Brennan’s opinion reminds 
us that at the time of the stock acquisition, General Motors pro- 
duced “only about 11% of the total automobile production and its 
requirements, while relatively substantial, were far short of the 
proportions they assumed as it forged ahead to its present place in 
the industry.” Furthermore, the opinion reads, at that time “(du 
Pont’s) production for the automobile industry and its sales to General 
Motors were relatively insignificant.” But the prohibition of the 
statute bites “whenever the reasonable likelihood appears that the 
acquisition will result in a restraint of commerce or in the creation 
of a monopoly of any line of commerce.” A violation, therefore, 
occurs if, at the time of suit, there is a reasonable likelihood of a 
monopoly of any line of commerce. The General Motors brief in 





1 In this expansion of the restraint of commerce clause of Section Seven of the 
Clayton Act, the Court’s holding, as Justice Brennan noted, goes beyond the Com- 
plaint which only charged a tendency to monopoly. 
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the Supreme Court argued that at the time of acquisition “Even if 
a supplier had been able to preempt all of the General Motors’ 
market for finishes, artificial fabrics and celluloid at that time, there 
would not have been a substantial diminution in competition in the 
market for those products.” To this the Court responds that the “test 
of a violation of Section Seven is . . . at the time of suit.” And this 
later period is somehow related to the broad purpose of the Act 
“to arrest the creation of trusts, conspiracies, and monopolies in 
their incipiency and before consummation.” We are told that “ ‘In- 
cipiency’ in this context denotes not the time the stock was acquired, 
but any time when the acquisition threatens to ripen into a pro- 
hibited effect.” The opinion speaks of the “fire that was kindled in 
1917” which “continues to smolder.” But there is a strong im- 
plication in the opinion that if the Government had challenged the 
acquisition in 1917 under the Clayton Act, the Government might 
well have lost. At least it appears that whether the Government 
would have lost or not is irrelevant. And there is no indication that 
there must be a finding or an appellate conclusion that the fire 
which was kindled in 1917 at that time had the likelihood of a 
later blaze. The Court’s treatment of the time of the test. raises a 
question as to how many times the same acquisition can be chal- 
lenged under Section Seven. Presumably a judgment under Section 
Seven will be res judicata for a later action directed at the same ac- 
quisition, even though there may be a likelihood of monopoly pre- 
viously absent. The Court’s emphasis suggests, however, that 
conceivably a new cause of action might arise when the effect of the 
acquisition changes. 

The concept of delayed incipiency is an interesting one. Chair- 
man Howrey, in the Pillsbury Mills case, in commenting on the 
purpose of the Clayton Act “to arrest potential violations of the 
Sherman Act in their incipiency and before consummation” remarked 
that “the trouble is that this sort of language, lawyer’s language 
some call it, is not very meaningful until applied to a particular 
set of facts—facts which suffice for the Clayton Act but do not con- 
stitute a showing of evidence sufficiently impressive under the Sherman 
Act.” Chairman Howrey concluded. that “the essential difference 
seems to be that the Clayton Act requires a lower standard of proof 
of the same kind of facts—‘evidence which is quantitatively or qualita- 
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tively less impressive than where the Sherman Acct is involved.’ ” One 
excuse for a lower standard of proof is that effects cannot be weighed 
when action is taken before the results are in. The lower standard 
of proof is necessary because we have acted quickly. Of course it 
is possible to think of results being incipient years after the operative 
events. But at some point the excuse for using a lower standard of 
proof is greatly diminished; as, for example, after a delay of thirty- 
two years. 

The idea of a lower standard of proof may be considered im- 
plicit in the Clayton Act which reflects a legislative intent to go beyond 
the Sherman Act. But the difference between the two statutes, and 
particularly so far as Section Seven is concerned, has not been of 
major significance until recently. This no doubt is in part due 
to the absorptive powers of the Sherman Act as the great statute 
setting forth a public policy against historic restraints and monopoliz- 
ing. Thus in the Columbia Steel case, Justice Reed explained that 
the Clayton Act was inapplicable, because “this was not a purchase 
of stock of a competing company.” But, he wrote, “It must be 
assumed . . . that the public policy announced by §7 of the 
Clayton Act is to be taken into consideration in determining whether 
acquisition of assets—with the same economic results as the purchase 
of . . . stock violates the prohibition of the Sherman Act against 
unreasonable restraints.” This would not mean that the Clayton 
Act was ineffective. On the contrary a part of its effect would 
be a resulting change in the interpretation of the Sherman Act. To 
the extent that both statutes are concerned with significant anti- 
competitive or monopoly effects, which necessarily must be seen 
within a reasonably defined market, both statutes draw upon the 
same economic theory and resulting legal concepts for guidance. If 
the Clayton Act is to go beyond the Sherman Act, this will not be 
because the Clayton Act involves a case by case determination of 
monopoly factors in defined markets. Rather it will be because 
the Clayton Act will be interpreted to remove certain issues from 
judicial inquiry. This is, of course, the background of the quantita- 
tive substantiality test of the Standard Stations case. 

There is a close similarity between Section Three of the Clayton 
Act and Section Seven. They both prohibit specified conduct where 
the effect of the conduct “may be to substantially lessen competition” 
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or “tend to create a monopoly,” and this in connection with “any 
line of commerce.” The Standard Stations case, involving Section 
Three of the Act, deals with arrangements whereby a lessee or pur- 
chaser in effect agrees not to deal in the goods of a competitor of the 
lessor or seller. In the Standard Stations case, the Court concluded 
that the authoritative determination of Congress that these arrange- 
ments were detrimental required the Court to conclude that the 
practices had illegal effect when it was shown “that competition 
had been foreclosed in a substantial share of the line of commerce 
affected.” It was not necessary to show “that competitive activity 
has actually diminished or probably will diminish”; it was sufficient 
to prove that a substantial portion of commerce was affected. 
Judicial inquiry as to competitive detriment was therefore limited. 
It seemed hardly likely, the Court said, “that, having with one hand 
set up an express prohibition against a practice thought to be beyond 
the reach of the Sherman Act, Congress meant, with the other 
hand, to reestablish the necessity of meeting the same tests of detri- 
ment to the public interest as (the Sherman Act) . . . has been 
interpreted as requiring.” There has been a great deal of criticism 
of the quantitative substantiality test of Standard Stations. And 
because of the similarity between Section 7 and Section 3 in language 
(and the amendment brings them closer together), there has been 
much concern that perhaps the interpretation of Section 7 would 
develop along similar lines. The opinion in the du Pont case appears 
to lean towards an analogous development. 

Section Seven of the Clayton Act was applied in the du Pont 
case by first determining the relevant market, then establishing its 
substantiality, and finally, by proving “a likelihood that competition 
may be ‘foreclosed in a substantial share of . . . (that market).’” 
The latter phrase is a quotation by the Court from the opinion of 
Justice Frankfurter in the Standard Stations case. The relevant 
market was automotive finishes and fabrics. The Court said that 
the substantiality of this market is undisputed. As to the proof of 
the “likelihood that competition may be ‘foreclosed in a substantial 
share of . . . (that market),’” Justice Brennan said “The sub- 
stantiality of General Motors’ share of that market is fully established.” 
General Motors “accounts for almost one-half of the automobile 
industry’s annual sales.” In 1947, du Pont supplied 68% of General 
Motors’ requirements for finishes, and 38.5% of its requirements 
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for fabrics. The du Pont sales involved were considerable. Justice 
Brennan reports that in 1947, General Motors’ purchases from du 
Pont’s Finishes Divisions totalled $18,938,229; the purchase of 
du Pont fabrics in the next year amounted to $3,700,000. General 
Motors in its brief gives the combined figure for 1948 as $23,700,000. 
The Court summarized “because the record clearly shows that quan- 
titatively and ‘percentagewise du Pont supplies the largest part of 
General Motors’ requirements, we must conclude that du Pont has 
a substantial share of the relevant market.” 

The central question in the case, of course, is whether the likeli- 
hood that competition may be foreclosed in the market of automotive 
finishes and fabrics was shown solely by General Motors’ share of 
this market, du Pont’s share in turn of sales in these areas to 
General Motors, and the large quantities in dollar amounts involved. 
The Court does summarize various incidents between General Motors 
and du Pont which purport to show some use of influence by du Pont 
to gain its share of the business. And the Court concludes that “The 
inference is overwhelming that du Pont’s commanding position was 
promoted by its stock interest and was not gained solely on competitive 
merit.” But the recital of these incidents seems to go to the question 
of whether the 23% stock interest in this setting was sufficient to 
promote du Pont’s commanding position. There is no discussion, other 
than quantitatively or percentagewise, of whether du Pont’s com- 
manding position was a foreclosure of competition. This then seems 
to be the Standard Stations case in analogous operation under Section 
Seven. 

That this was the intention of the Court is mildly supported by 
the tantalizing references to the Standard Stations case in the opinion. 
The Standard Stations case is cited and quoted twice on key points 
in an opinion which after all doesn’t cite many cases. It is quoted 
directly on the central issue of the necessity of finding a likelihood 
that competition may be foreclosed from a substantial share of the 
market. This quotation suggests that the Court had in mind the 
Standard Stations method of dealing with this issue. Standard 
Stations is quoted also as to the importance of determining the rele- 
vant market because the threatened monopoly must be within the 
area of “effective competition:” This is a reminder by the Court that 
Standard Stations itself was not satisfied with “a purely quantitative 
measure.” The “significant proportion of coverage” would be that 
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“within the area of effective competition”; hence, a market deter- 
mination was essential. The Court’s footnote at this point under- 
scores that the problem of market determination is embodied in 
both Section 3 and Section 7 through the language “in any line of 
commerce.” Of course this does not mean that the problem of de- 
termining the likelihood of foreclosure of competition from that market 
need be the same for both sections. 

The Federal Court of Appeals for the Third Circuit in the 
Transamerica Corporation case, decided under old Section Seven, 
stated that the problem with corporate stock acquisitions was “wholly 
different” than that faced by Section Three. It thought that “Evi- 
dence of mere size and participation in a substantial share of the 
line of business involved, the ‘quantitative substantiality’ theory” 
was not enough to show a violation of Section Seven. And it was 
this case which the Federal Trade Commission said somewhat hope- 
fully in the Pillsbury Mills opinion, seemed to “seal off Section 7 
from the per se rule” of the Standard Stations case. The Report 
of the Attorney General’s National Committee to Study the Anti- 
trust Laws took the position that in “no merger case—horizontal, 
vertical or conglomerate—can a ‘quantitative substantiality’ rule sub- 
stitute for the market tests Section 7 prescribes.” Professor Handler, 
in commenting on the du Pont.case, has said “The Court quoted 
from Standard Stations and adopts its test of substantial foreclosure 
of a share of the market. . . . The Court appears oblivious of the 
fact that the whole current of professional, administrative and judicial 
opinion is opposed to the application of quantitative substantiality 
to mergers and stock acquisitions.” 

With due deference I think the reiteration of objections to the 
so-called quantitative substantiality test gives a false impression of 
Standard Stations and obscures the meaning of this test if it should 
be applied analogously in Section Seven cases. Three main elements 
were involved in the test in Standard Stations. First, a finding of 
the market area of effective competition. Second, a classification 
of the marketing arrangements as falling within the legislatively 
disfavored group set up by Section Three. And third, a determination 
that within the market area of effective competition these arrange- 
ments had an impact upon or covered a substantial portion of com- 
merce. Thus Standard Stations found illegality in the use of exclusive 
dealing arrangements in the seven states Western area covering 6.7% 
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of the gasoline sold and involving 16% of the retail gasoline outlets 
in the area. The thrust of the Clayton Act, with its particular 
legislative conclusions, is hidden when it is suggested that a preferred 
method of application would be a case by case approach, with a 
market analysis, but with a result more stringent than under the 
Sherman Act. For the essence of the Clayton Act is at some point an 
arbitrary rule, arising out of legislation, to the effect that the use 
of certain devices or arrangements on a substantial and wide- 
spread basis do affect competition adversely. This does not mean 
that Standard Stations is unconcerned with the market area. It 
does not mean probably that an economic inquiry in mitigation might 
not be significant in some instances, as Judge Medina implies in the 
Dictograph case (which follows Standard Stations). For example, 
it may be relevant that the organization using the disfavored device 
in the market is a newcomer and not firmly established. There were 
a great many economic facts before the Court in Standard Stations. 
But ultimately the Standard Stations test rests on the legislative 
conclusion that the substantial coverage of commerce of a reasonably 
defined market area by disfavored arrangements does affect com- 
petition adversely. 

It seems likely that the development under Section Seven will 
parallel, but in its own way, the development under Section Three. 
The du Pont case certainly points in this direction. But it must be 
emphasized that the du Pont case dealt with a vertical acquisition. 
If the vice of a full requirements clause is that it removes the pur- 
chaser from the competitive market, this same result is likely to 
occur when there is vertical stock or asset control. Vertical integration 
therefore necessarily raises market foreclosure problems more nearly 
identical with those covered by Section Three than do horizontal 
mergers or acquisitions. The du Pont case therefore is limited in 
its implications for horizontal acquisitions. Moreover, it is probably 
true that stock or asset acquisitions necessarily raise more market 
consideration problems than do exclusive arrangements; it is at least 
difficult to think of as rigorous a ban on acquisitions. This is implied 
in the Standard Stations case where Justice Frankfurter emphasized 
that a particular form of agreement was being dealt with “and not 
with different arrangements, by way of integration or otherwise.” 
If the ban is not as rigorous, there will be more uncertainty as to what 
in a given market constitutes a sufficient proportion of coverage 
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of commerce. An analysis of market factors, therefore, should be of 
greater importance under Section Seven than under Section Three. 
The size of the other firms, the ease of access, a history of prior 
mergers, expansion or contraction of the industry, as well as the 
traditional weight given to the financial inability of the acquired 
company to continue in business, will be relevant. There should be 
concern for the economies of scale. The du Pont case does not 
make such an analysis irrelevant. Nevertheless, and there is the 
analogy to the development under Section Three, at bottom there 
will have to be the acceptance under Section Seven of what appears 
to be the legislative determination; namely, that at some point the 
coverage of commerce achieved through acquisitions results in an 
almost automatic ban. 

A central problem, then, for the interpretation of Section Seven 
is what proportion of coverage of commerce results in an almost 
automatic ban. The proportion of coverage in du Pont, as the market 
was defined, was 34% for automotive finishes and 19% for auto- 
motive fabrics. The cases which have been brought suggest that 
those administering the act regard a 15% coverage as within the 
area of concern. In the Pillsbury case the banned percentage was 
45%. The American Crystal Sugar Company case resulted in a 
permanent injunction when the coverage would have been about 
14%. The Bender v. Hearst Corporation case (in 152 F. Supp. 569) 
contains a dictum to the effect that 28% would not be allowed. 
The Hamilton Watch case, which is perhaps not particularly signifi- 
cant on this point because of other factors, may have banned a 20% 
market position. The Brown Shoe Company case suggests that 6% 
may be allowable. The Columbia Steel case should provide one 
touchstone for interpretation for it was in part dissatisfaction with 
that decision which gave rise to the amended Section Seven. Viewed 
as horizontal integration, that case involved 24% of fabricated 
structural steel products. Regarded as vertical integration, that case 
involved the acquisition of only three percent of the rolled steel 
products in the eleven state area, but by the holder of 51% of 
the steel ingot capacity on the West Coast. The problem of the 
proportion of coverage of commerce of course does not rule out, in 
fact it requires, an analysis and a determination of the effective 
market area. A change in the market area in the du Pont cases by 
removing the limitation of automotive use would had dropped du 
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Pont’s coverage to 3.6% for finishes and 1.6% for fabrics. There 
must be a suspicion, however, that the thrust of the section will be 
particularly severe against firms of relatively large size even though 
the proportion of size may not be directly relevant to the market 
under consideration. The fact that Section Seven is said to apply 
to conglomerate mergers tends to support this position. And, as 
Professor Handler has written, “The inarticulate major premise (of 
the du Pont decision) is that the Clayton Act does not ceuntenance 
the purchase by the fourth largest industrial concern of a substantial 
stock interest in the second largest industrial corporation in America.” 

The difficulties of determining what proportion of coverage of 
commerce results in an almost automatic ban undoubtedly stresses 
the importance which must be attached to market analysis in Section 
Seven, as contrasted with Section Three cases. The other side of 
the coin, however, is that market analysis in this setting is pre- 
destined to reach a conclusion more severe than a Sherman Act 
result, even though the economic theory and the basic legal con- 
cepts, with one exception, are the same. The one exception is the 
greater emphasis which must be given to the proportion of coverage 
when acquisition is involved. This greater emphasis must be given 
because legislation has determined that there is something likely to 
be particularly wrong with growth through acquisition, even though 
the growth achieved would not be illegal otherwise, and even though 
the wrong cannot be seen by straightforward economic tests. This 
can be characterized, as Chairman Howrey did, as using a lower 
standard of proof. The inevitable result is a double standard of 
market control—one for the Sherman Act and one for the Clayton. 
It is hard to believe that such a double standard is not deceptive. 
It fails to reveal the distortion of the competitive symbols as used 
in the Clayton Act. Now that a justification for this double standard 
-the demands of incipiency—has been made inapplicable by the 
du Pont case to a large area for the application of Section Seven, 
one may hope, although there is no reason for any optimism, that a 
reevaluation of the double standard may come about. 





ADVISING CLIENTS IN THE LIGHT OF THE 
du PONT (GENERAL MOTORS) DECISION 


by 


Epwarp F. Howrey* 


A few days after the new du Pont (General Motors) decision, 
I wrote one of our clients as follows: ; 


Dear Bill: 


-You asked me to comment briefly on the du Pont decision. 

The Supreme Court as presently constituted—[here 16 words 
are deleted]. 

The primary issue as stated by Mr. Justice Brennan was 
whether du Pont’s “commanding position as General Motors’ 
supplier of automotive finishes and fabrics was achieved on 
competitive merit alone, or because its acquisition of the Gen- 
eral Motors’ stock, and the consequent close inter-company 
relationship, led to the insulation of most of the General Motors’ 
market from free competition, with the resultant likelihood, at 
the time of suit, of the creation of a monopoly of a line of 
commerce” (emphasis supplied). Or, to put it another way, 
was du Pont’s acquisition of General Motors’ stock solely an 
investment or was the stock used to insulate a part of the General 
Motors’ market from competitors of du Pont? 

The Court answered the latter question in the affirmative, 
using old section 7 of the Clayton Act as its statutory vehicle. 
The case, as you know, was argued and briefed primarily under 
the Sherman Act, but the Court noted this only in a footnote 
and went on to expound its theories under section 7. 

It almost seemed as though the Court could not wait for 
a proper section 7 case to come before it, and used the decision 
as a device to speak out on the highly publicized subject of 
mergers. 

Notwithstanding 40 years of contrary interpretation, the 
Court held that old section 7 applied to vertical acquisitions. 





* Former Chairman, Federal Trade Commission; member, Howrey & Simon, 
Washington, D. C. 
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The significance of this is reduced by the fact that the 1950 
amendment brought vertical and conglomerate mergers within 
the scope of amended section 7. 

The Court also held that the effects of an acquisition may 
be judged as of the “time of suit,” that is, an acquisition which 
occurred during the years 1917-19, and which may have been 
legal as of that time, may be found to be illegal a generation or 
time of suit,” “time of 


7” 


two later. The phrase “time of suit, 
suit,” runs through the opinion like an old refrain. This part 
of the decision led the dissenting justices to comment acidly: 
“Every corporation that has acquired a stock interest in another 
corporation, since 1914, and which has had business dealings 
with that corporation, is exposed, retroactively to the bite of 
newly discovered teeth.” 

The third holding of the Court dealt with the relevant prod- 
uct market. The majority limited this market to paints and 
varnishes sold the automotive industry, whereas, the defendants 
had contended that the total market for finishes and fabrics 
was the relevant one. Mr. Justice Brennan, without adequate 
rationale, merely said: “The record shows that automobile 
finishes and fabrics have sufficient peculiar characteristics and 
uses to constitute them products sufficiently distinct from all 
other finishes and fabrics to make them a ‘line of commerce’ 
within the meaning of the Clayton Act.” 

It has been suggested that the decision adopted the quantita- 
tive substantiality test of the Standard Stations case as the con- 
trolling one under section 7, rather than the rule of reason 
approach of the Pillsbury case, that is, a case-by-case examina- 
tion of relevant economic and market factors. In this connection 
it must be remembered that du Pont’s acquisition of General 
Motors’ stock was a vertical acquisition involving potential 
foreclosure of the market, whereas, Pillsbury involved a hori- 
zontal merger. You will recall that while the Attorney General’s 
Committee approved the Pillsbury doctrine, it considered ver- 
tical mergers more analogous to the section 3 issues litigated in 
the Standard Stations case and said, almost as the Court said 
in du Pont, that in the case of a vertical acquisition the market 
affected must be substantial and there must be a reasonable 
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probability that competition will be foreclosed in a substantial 
share of that market. 

The government may, of course, examine some old acquisi- 
tions in the light of present-day circumstances, but this, I believe, 
will be rare and highly selective. The more likely result in this 
connection will be the dusting off of some present investigations 
which have not resulted in complaints because of the govern- 
ment’s doubt as to whether it could make a case. 

If the decision should be construed as a repudiation of the 
du Pont (cellophane) case, decided last year, and as a ruling 
that hereafter, in all cases, the product market is to be narrowly 
defined, then its impact will, of course, be great. However, I 
believe it will be difficult, even for the Supreme Court, to substi- 
tute a per se approach for actual market facts in determining 
or defining markets. 

The foregoing, Bill, is hurriedly written and is not meant 
to be anything more than the conversation we would have held 
yesterday if we had more time. You particularly asked, as 
you were leaving, for my views with reference to the three non- 
participating Justices. My guess would be—and obviously it 
can be nothing more than a wild and dangerous guess, and 
please don’t quote me—([here 23 words are deleted]. However, 
a closely divided Court on important business, economic and 
marketing questions is too close for comfort. 


Sincerely yours, 


Epwarp F. Howrey 


My wife sometimes cuts me down to size, when I am in one 
of my critical moods, with her own twist of an old maxim. “Speak 
in haste,” she says, “and repent at leisure.”” However, after re- 
reading my hastily written letter, I must confess that I remain un- 
repentant. 

So much has been said and written about the du Pont case, and 
the dissenting opinion is such a thorough critique of the Court’s 
rationale, that there is very little one can add in the way of general 
comment. It might be more useful, therefore, if I attempted to par- 
ticularize on two issues, namely, the relevant product market, and 
the scope of the remedy—that is, whether the remedy should be 
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divestiture or some lesser form of neutralization. Then, if I still 
have time, I will make some suggestions that might be said to come 
within my assigned subject. When I was a government official I 
always felt free to disregard the assigned subject, but I suppose that 
much abused privilege is no longer mine. 


Relevant Product Market 


In determining the relevant product market in the du Pont case, 
the Court used as its criterion “the area of effective competition” as 
determined by the peculiar characteristics of the product. It held, 
as I have said, that automotive finishes and fabrics, as distinguished 
from general industrial finishes and fabrics, had “sufficient peculiar 
characteristics and uses to constitute them products sufficiently dis- 
tinct from all other finishes and fabrics to make them a ‘line of com- 
merce’ within the meaning of the Clayton Act.” On this basis, the 
Court was able greatly to expand du Pont’s percentage share of 
the market. 

The minority also held that the proper criterion for determining 
the relevant product market was “the area of effective competition.” 
The minority, however, accepted the factual findings of the district 
court and concluded that the relevant market was the area in which 
the defendant operated, namely, the industrial market for finishes 
and fabrics. A substantial portion of du Pont’s finish sales were for 
non-automotive purposes, such as luggage, furniture, railroad up- 
holstery, briefcases, hassocks, saddles, etc. Of this general market, 
du Pont’s sales to General Motors accounted for only 3.5% for 
finishes and 2% for fabrics. 

Probably the most difficult or at least the most urgent question 
which now confronts the antitrust lawyer is how the new du Pont 
case squares with last year’s Cellophane case. Du Pont was the de- 
fendant in both cases and both were based on definitions of the rele- 
vant product market. The fact that they were decided under different 
sections of the antitrust laws, the last one under Section 7 of the 
Clayton Act and the first one under Section 2 of the Sherman Act, 
does not, insofar as the relevant product market is concerned, assist 
either the lawyer or the businessman in rationalizing the two decisions. 

The only rationalizations that make sense are either that the 
Court construed the relevant market facts as being entirely different 
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in the two cases,’ or that the minority viewpoint of last year has 
become the majority Supreme Court viewpoint of today.? 

In the Cellophane case the Court employed the criteria of reason- 
able interchangeability of products. In deciding whether cellophane 
was in fact interchangeable with other flexible wrapping materials, 
the Court considered a number of factors: Physical similarities and 
differences, similarities and differences in use, relative prices, tendency 
of buyers to shift from one product to another, and responsiveness 
of the sales of product to the price changes of another. It held that 
monopoly power consists of control of price and competition in the 
market, and said: 


“That market is composed of products that have reasonable 
interchangeability for the purposes for which they are produced 
—price, use and qualities considered.” 


The minority of the Court, including Chief Justice Warren and 
Mr. Justices Black and Douglas (who, along with Mr. Justice Bren- 
nan, made up the four-man majority in the General Motors case), 





1 If the Cellophane and du Pont-GM cases can be harmonized on the ground that 
while some products are “functionally interchangeable” or “reasonably interchangeable 
by consumers for the same purposes,” in the words of Cellophane, while others may, 
under other circumstances, have “sufficient peculiar characteristics and uses to consti- 
tute them products sufficiently distinct from all” others to make them a separate 
relevant market, as the du Pont case put it, then the problem essentially is one of 
determining which factual category applies. The du Pont-GM decision clearly seems 
to have assumed, rightly or wrongly, that there was little or no functional inter- 
changeability or cross-elasticity of demand between automotive and non-automotive 
finishes and fabrics. 

2 When the du Pont (cellophane) decision was handed down, Mr. Justice Reed 
wrote the majority opinion. Justices Burton, Minton and Frankfurter concurred. Chief 
Justice Warren, and Justices Black and Douglas dissented. And Mr. Justices Clark and 
Harlan took no part in the decision. 

When the du Pont (General Motors) decision was handed down a year later, Mr. 
Justice Brennan wrote the majority opinion joined by Chief Justice Warren, and 
Justices Black and Douglas. Justices Burton and Frankfurter dissented, and Justices 
Clark, Harlan and Whittaker took no part in the case. 

Between the two decisions Justices Minton and Reed had left the Court and been 
replaced by Justices Brennan and Whittaker. The former minority, with the addition 
of Mr. Justice Brennan, became the majority in the new decision, while the former 
majority, having lost Justices Minton and Reed, became the minority. See Betty 
Bock, “Antitrust Polarity: The Two du Pont Decisions’; The Conference Board 
Business Record, July, 1957, p. 327. 
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held that cellophane was not “the self-same product” as other flexible 
wrappings, and said: 


“We cannot believe that buyers, practical businessmen, 
would have bought cellophane in increasing amounts over a 
quarter of a century if close substitutes were available at from 
1/7 to 1/2 cellophane’s price. That they did so is testimony to 
cellophane’s distinctiveness.” 


Other recent cases must be considered when discussing the 
relevant product market. In the Continental Can case,’ also decided 
last year, the government sought to broaden, instead of narrow, 
the relevant product market so as to include glass containers along 
with metal and fiber containers. This was a motion to enforce a 
1950 decree prohibiting Continental from acquiring any interest in 
companies manufacturing or selling “containers” without permission 
from the court. The court held that word “containers” in the decree 
referred to metal and fiber containers and did not extend to glass 
containers which were manufactured by Hazel Atlas, the acquired 
firm. 

In the Sugar case,* decided three days after the du Pont case, 
the District Court for the Southern District of New York broadened, 
instead of narrowed, the product market to include both beet and 
cane sugar and held that the merger of beet and cane refineries 
violated Section 7. The decision employed the Cellophane doctrine 
of interchangeability of products, but used it for reverse purposes, 
that is, to get the defendant into trouble instead of out of trouble. 
The market facts, said the court, were that cane sugar had a slightly 
higher price but was of no better quality than beet; cane had a 
somewhat higher degree of consumer acceptance, but beet was gradu- 
ally displacing cane, and industrial users considered them inter- 
changeable. j 

In the Columbia Steel case,5 the Court held that the relevant 
product market was rolled steel and not merely the plates and shapes 
made by Consolidated, the acquired company. The issue was whether 





3 U.S. v. Continental Can Co., 143 F. Supp. 787 (N. D. Col. 1956). 

4 American Crystal Sugar Company v. Cuban American Sugar Co. (S. D.N. Y., 
June 6, 1957). 

5S U.S. v. Columbia Steel Co., 334 U. S. 495 (1948). 
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Consolidated’s suppliers would be injured by reason of the loss of 
Consolidated as an outlet. The Court said: 


“If rolled steel producers can make other products as easily 
as plates and shapes, then the effect of the removal of Con- 
solidated’s demand for plates and shapes must be measured not 
against the market for plates and shapes alone, but for all 
comparable rolled products.” © 


From this review of recent cases it appears that when the govern- 
ment or the plaintiff wants to show that the defendant has a large 
share of the market, as in the new du Pont case, it seeks to narrow 
the relevant product market, but when it wants to attack a merger 
of companies making different products, such as, metal and paper 
container companies or the acquisition of a cane sugar refinery by a 
beet sugar refinery, it seeks to broaden the market so as to include 
both products. 

Sooner or later “What is sauce for the goose” should be “sauce 
for the gander.” If so, perhaps the enforcement agencies and the 
courts will be governed by the market facts of each case on an ad hoc 
basis, and not by a predilection for or against business that some com- 
mentators profess to see in the two du Pont cases: The Cellophane 
case, which some characterize as a pro-business decision, and the 
General Motors case which others characterize as representing an 
anti-business philosophy. 


Remedies 


Dissolution, divestiture and divorcement, the terrible “Three D’s,” 
are the most drastic remedies known to the antitrust laws.” Their 
impact upon the business and property of the parties affected is 
often more severe than the most stringent penalties. For this reason 
the courts have been very reluctant to apply such remedies.* As 
Judge Wyzanski said the Shoe Machinery case: 


“They would not have been given, or allowed to keep, such 
authority if courts were in the habit of proceeding with the 





6 Ibid., 334 U. S. at 510-11. 

7 U.S. v. Aluminum Co., 148 F. 2d 416, 446 (C. A. 2, 1948). 

8 See Timkin Roller Bearing Co. v. U. S., 341 U. S. 593 (1951); U. S. v. National 
Lead Co., 332 U. S. 319 (1947). 
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surgical ruthlessness that might commend itself to those aiming 
at immediate realization of the social, political, and economic 
advantages of dispersal of power.” ® 


The guiding principle established by the courts in that divestiture 
will not be ordered unless absolutely necessary for the restoration 
of competitive conditions within the industry. As Judge Learned 
Hand put it in the first Alcoa case: “Dissolution is not a penalty 
but a remedy; if the industry will not need it for its protection, it will 
be a disservice to break up an aggregation which has for so long 
demonstrated its efficiency.” *° In another phase of the Alcoa litiga- 
tion, the court said: “[T]he final judgment must secure the establish- 
ment of those ‘competitive conditions’ which the Anti-Trust Acts, . . . 
demand. Dissolution is only one remedy which may be necessary 
to that end...” ™ 

In framing its decree in the Alcoa remedy case, the district court 
refused the government’s request to dissolve the corporation, largely 
for the reason that during the war period and afterwards Reynolds 
and Kaiser had become strong competitors of Alcoa. Again, emphasis 
was placed upon whether dissolution was absolutely necessary to 
restore competition within the industry. As Judge Knox said: “Thus, 
the crucial issue before me is the need for a remedy in terms of 
the competitive conditions conforming to law.” * 

While the tests in determining violation under Section 7 may be 
different from the tests employed under the Sherman Act, this does 
not mean that the remedy should be more severe. In fact, if any- 
thing, the remedy should be less severe under the Clayton Act 
inasmuch as the offense is less and the government may have less 
difficulty in proving a violation. 

Certainly no support for the “Three D’s” can be found in the 
court cases decided under §7, since it was amended in 1950. Instead, 
the courts have evidenced a desire to stop short of divestiture where 





9 U.S. v. United Shoe Mach. Corp., 110 F. Supp. 295, 348, aff'd per curiam, 347 
U. S. 521 (1954). 

10 U.S.v. Aluminum Co., 148 F. 2d at 446 (C. A. 2, 1948). 

11 United States v. District Court for Southern District of New York, 171 F. 2d 
285, 286 (C. A. 2, 1948). 

12 United States v. Aluminum Co. of America, 91 F. Supp. 333, 340 (S. D. N. Y. 
1950). 
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less drastic measures are available to neutralize possible adverse 
effects upon competition. Thus, in Hamilton Watch Co. v. Benrus 
Watch Co., 206 F. 2d 738 (C. A. 2, 1953), the court merely 
enjoined Benrus from exercising its voting rights in stock of Hamilton 
pending trial and final order. A similar approach was taken in 
American Crystal Sugar Co. v. Cuban-American Sugar Co., 1957 
Trade Reg. Rep. 968,735 (S. D. N. Y. June 6, 1957), in which 
the court held that an injunction against the voting of stock, exer- 
cising control or acquiring more stock “constitutes an appropriate 
remedy so that divestiture is not necessary.” 

Likewise an analysis of the cases brought under new Section 7 
by the Department of Justice and the Federal Trade Commission, 
which have resulted in the entry of consent judgments, indicates that 
neither agency has insisted on divestiture where the benefits of 
competition can adequately be secured by other means. 

In the Schenley case the second largest whiskey producer bought 
a controlling stock interest in a smaller competitor. No divestiture 
was ordered; but additional acquisitions were enjoined for 10 years 
except upon an affirmative showing that competition would not be 
lessened. 

In the General Shoe case one of the nation’s largest shoe manu- 
facturers acquired eighteen competitors. No divestiture of the ac- 
quired properties was ordered; but General was required to dispose 
of minority stock holdings in competitors, and was required for 
five years to purchase from others 20% of the shoes it sells at retail. 
Future acquisitions were prohibited for five years except upon an 
affirmative showing that competition would not be lessened. There 
was also a provision requiring patent licensing and the disclosure 
of patented processes. In addition, the injunction prohibits General 
for five years from retailing at low profit margins for the purpose of 
injuring competitors, knowingly receiving quantity discounts or en- 
tering into exclusive dealing contracts. 

In the Minute Maid case, Minute Maid acquired the Snow 
Crop Division of Clinton Foods. This division processed and sold 
frozen fruits and vegetables as well as frozen concentrate. The 
order of divestiture extended only to the frozen concentrate plants, 
and even here some substitution of assets was apparently allowed. 
In addition, Minute Maid was enjoined for five years from. making 
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further acquisitions except on an affirmative showing of no injury 
to competition. 

In the Hilton Hotels case, although this merger involved the 
combination of the first and second largest hotel chains in the nation, 
it appeared that there were only four cities in which both chains 
owned hotels, viz., New York, Washington, St. Louis and Los Angeles. 
The order of divestiture was confined to hotels located in these cities, 
and Hilton was allowed to keep five other Statler hotels located else- 
where. In addition, Hilton was given the option to dispose of either 
the acquired Statler Hotel or one of the original Hilton Hotels. The 
injunction prohibited further acquisitions for five years in the four 
cities, except upon an affirmative showing of no injury to competition. 

In the Scovill Mfg. case, the nation’s largest manufacturer of 
safety and common pins acquired one of its principal competitors. 
Divestiture was ordered only to the extent that the acquired facilities 
were competitive. Scovill kept the office and factory of DeLong 
but was prohibited from using it for the manufacture of pins, and 
it was required to dispose of the pin machines in the factory. Scovill 
was also required to dispose of trade names, marks, patents and good 
will of DeLong. Assets adaptable to uses other than pins were allowed 
to be retained. 

In the Union Bag & Paper case, Union Bag acquired a stock 
interest in Hankins, a competitor. Divestiture was not required, but 
Union Bag was ordered not to vote the stock for the purpose of 
lessening competition. Union Bag was also enjoined from using its 
stock for the purpose of securing the appointment of officers or 
directors of Hankins and was forbidden to exercise any managerial 
control. Hankins was left free to purchase from manufacturers other 
than Union Bag. 

In the International Paper case, divestiture was limited to a minor- 
ity interest in another paper company held by Long Bell Lumber Co., 
the acquired company. International was required for 10 years to 
make available to independent wholesalers and converters an amount 
equal to 40% of the production of its proposed West Coast mill, and 
was prohibited for a specified period from acquiring a competing 
paper or paperboard mill. 

In the Vendo case, the nation’s largest manufacturer of coin- 
operated vending machines bought out a substantial competitor. 
The case was unique in that apparently 80% of the business of the 
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acquired company was attributable to the infringement of certain 
Vendo patents. Divestiture was limited to non-infringing patents 
which had been acquired and there was a prohibition against the 
use of the acquired company’s trade name. Vendo was also pro- 
hibited for 10 years from acquiring any interest in a company making 
or selling vending machines for bottled drinks. 

The remedy in the new du Pont case has not yet been prescribed 
by the Court. The case was “remanded to the District Court for a 
determination after further hearing of the equitable relief necessary 
and appropriate in the public interest.” The Supreme Court pointed 
out that “the district courts, in the framing of equitable decrees, are 
clothed ‘with large discretion to model their judgments to fit the 
exigencies of the particular case.’ ” 

We should not speculate, I suppose, on what the district court 
may or may not do with reference to the General Motors stock 
now held by du Pont. But since the competitive injury on which 
the Supreme Court relied was that competitors of du Pont may be 
foreclosed from competing for the automotive fabric and finish 
business of General Motors, it must be presumed that the District 
Court will seek to correct that situation and not seek to penalize or 
punish the defendant. My own view is that there is no precedent 
for requiring divestiture of stock now worth over two billion dollars 
in order to free some twenty-two million dollars worth of finishes 
and fabrics from competitive restraints. The latter can be accom- 
plished in any number of ways, it seems to me, without the losses, 
tax-wise and otherwise, that would necessarily accompany divestiture. 

If divestiture is ordered it would have to be based, I assume, on 
the alleged threat of monopoly power. 


Concluding Suggestions 


Now, to come back to my assigned subject, may I make some 
concluding suggestions under the heading “Advice to Clients”: 


1. Both the Federal Trade Commission and the Department of 
Justice rely heavily in merger cases, and in other antitrust cases for 
that matter, on prior statements of the companies involved, particu- 
larly those contained in SEC submissions, reports to stockholders, 
and the company’s annual reports. Evidence of this type becomes 
damaging where it can be placed in a context which shows a cumula- 
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tive growth of market power by means of acquisitions. All such state- 
ments, before they are finalized should be examined by antitrust 
counsel. 


2. The new du Pont case as I have indicated seems to have 
adopted, for vertical mergers involving market foreclosure, the test 
of Section 3 of the Clayton Act as expounded in the Standard Stations 
case: The question is “whether competition has been foreclosed 
in a substantial share of the market.” It behooves the acquiring 
company, therefore, in a forward vertical merger, to see to it that 
competitive suppliers are not deprived of outlets; and, in a backward 
vertical merger, to see to it that competitors are not deprived of a 
source of supply. It is important to note in this connection that the 
underlying reasoning of Standard Stations was predicated upon in- 
ferences to be drawn from the use of exclusive dealing contracts. The 
same inferences do not necessarily apply in the case of mergers since 
mergers may lessen, increase or have no effect upon competition; a 
merger does not necessarily connote coercion, dominance, or lack of 
effective competitive pressures. 


3. Since the du Pont case established the proposition that an 
acquisition may be attacked any time the holding or subsequent use 
of the stock threatens to ripen into a prohibited effect, it is important 
that companies which have grown via the acquisition route consult 
frequently with antitrust counsel in an effort to avoid the retroactive 
“bite of newly discovered teeth.” There is no statute of limitations 
that applies to Section 7. 


4. Finally, it must be recognized, that the du Pont decision has 
stimulated enforcement agencies to sharpen their attacks against 
mergers, and, for the time being at least, has made them less amenable 
to reasonable settlements. 














THE PRESENT STATUS OF LARGE CORPORATIONS 
UNDER SECTION 7 OF THE CLAYTON ACT 


by 


HotMeEs BALpRIDGE* 


The recent decision of the Supreme Court in the du Pont-General 
Motors case presents genuine hazards to large concerns which have 
achieved undue economic concentration through acquisitions and 
mergers. It presents a real threat because both the original as well 
as the amended Section 7, now applies to vertical and conglomerate, 
as well as to horizontal acquisitions and mergers. It presents a hazard 
because the prohibited effects of a merger upon competition may be 
judged as of the time of suit as well as at the date of acquisition. 
It presents a hazard because the area of effective competition or 
relevant market in which the prohibited effects under Section 7 are 
to be judged is more realistic than the current test under Section 2 
of the Sherman Act. It presents a real hazard because the test of 
liability under Section 7-is reasonable probability that the prohibited 
effects will be achieved, rather than the test of actual restraint or 
tendency toward monopoly. Finally, the decision presents a real 
threat to large concerns because the only effective means of achieving 
the purposes of Section 7 are divestiture, divorcement and dissolution. 

The large company can take no comfort in assuming that the ap- 
plication of the du Pont-General Motors decision will be confined 
to the particular factual setting in which it arose. Nor can such 
company feel secure merely because the decision was rendered by a 
minority of the full court. Congress has provided the enforcement 
agencies of the Government with only two statutes which are designed 
to prevent or eliminate undue concentration of economic power, 
namely, Section 7 of the Clayton Act and Section 2 of the Sherman 
Act. The latter Act was rendered virtually useless for such purpose 
when the Court added Cellophane to Columbia Steel. The revitaliza- 
tion of Section 7 in du Pont-General Motors is presently the only 
effective instrument available for such purpose. It is wishful thinking 
to hope that the Government will not make use of it. 





* Member, Stiefel, Greenberg, Burns & Baldridge, Chicago, Il. 
25 
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The practical unavailability of Section 2 of the Sherman Act 
for the purpose of preventing or breaking up undue economic 
concentration is demonstrable by a brief review of the cases under 
such Act. In 1911 and 1912, the Court dissolved or ordered di- 
vestiture under Section 2 in the Standard Oil, American Tobacco, 
International Harvester, du Pont and Union Pacific cases. Between 
1914 and 1920, divestiture and dissolution were ordered in five 
additional cases. Each of these latter cases involved a single com- 
bination of companies which were united by common stock con- 
trol. 

In 1920, the court refused to dissolve United States Steel Com- 
pany although such company had achieved a high degree of 
market control through merger and trade abuses. The Court based 
its decision upon the purely mechanical and wholly unrealistic 
formula of percentage occupation of total market. It dismissed the 
trade abuses on the ground that they had ceased prior to the date 
of suit. 

The enforcement agencies then turned to Section 7 of the Clay- 
ton Act. Since by its terms that Act applied to stock acquisitions, 
the Court refused to apply the Act to acquisitions of assets, and 
monopoly flourished. 

During the 1940’s a series of cases under Section 2 of the 
Sherman Act gave renewed impetus to the use of that statute to 
control monopoly. In sum such cases (Alcoa, American Tobacco, 
Paramount, Griffith, International Salt and Yellow Cab) held that 
monopoly power was power to control prices and to exclude com- 
petition, even though unexercised; that when such power existed 
intent was presumed; that exclusion of a competitor from a sub- 
stantial market was per se illegal; that even a monopoly which had 
been lawfully acquired could not be used to foreclose competition, ° 
to gain a competitive advantage, or to destroy a competitor, and 
that a vertical combination under single ownership or control could 
conspire to monopolize interstate commerce. 

Such cases defined the area of competition or effective market 
in terms both geographic as to area and distributive as to products. 
While these cases involved violations of Section 1 as well as one or 
more of the offenses defined in Section 2 of the Sherman Act, they 
appeared to provide the necessary criteria for preventing or elimi- 
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nating monopoly with its attendant abuses, whether such monopoly 
be achieved through external or internal expansion. 

The first test of strength for these new concepts as against corporate 
aggrandizement through merger was presented in the Columbia Steel 
case in 1947. That case involved both horizontal and vertical merger. 
While the vertical merger admittedly foreclosed the purchased com- 
pany as a market for rolled steel by competitors of the acquiring 
company, and the horizontal merger admittedly eliminated competi- 
tion between the acquiring company and the acquired company in 
the market for fabricated steel products, the Court held that the 
merger was legal. It returned to the old theory of determining vio- 
lations by percentage occupation of a defined market, and found 
that the percentages were insubstantial and indicated no power to 
control the markets as such markets were defined. 

While this case was somewhat tainted by an element of quasi- 
estoppel resulting from the Government’s prior sale to United States 
Steel Company of the Geneva Steel plant, and by United States 
Steel’s desire to secure an outlet in the West for its rolled steel, the 
case was decided against the Government on grounds entirely inde- 
pendent of this fact. It was decided upon economic data relating 
to relative size in a defined market. 

The real meaning of Columbia Steel is that the larger the ac- 
quiring company in relation to the acquired company the less the likeli- 
hood of offending the statute. Under this decision large concerns 
may buy up small competitors and thus foreclose markets to others 
so long as the acquired company is sufficiently small percentagewise 
in relation to the acquiring company. Under this decision large con- 
cerns may engross entire industries and entire markets by a process 
of nibbling. Columbia Steel rendered useless the offense of monop- 
olization under Section 2 of the Sherman Act insofar as expansion 
by merger was concerned. 

When Cellophane was added in 1956, the usefulness of Section 2 
was destroyed insofar as monopoly through internal expansion was 
concerned. By holding that market control of any product must be 
measured in terms of substitute products which were reasonably 
interchangeable, cost, use and price considered, the Court made it 
virtually impossible to make out a case of monopolization under 
Section 2 since such substitutes are available for all products. 
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Such was the situation with respect to the inability of enforcement 
agencies to prevent undue economic concentration or monopoly when 
the Court received the du Pont-General Motors case. By revitalizing 
Section 7 of the Clayton Act the problem of monopoly may again 
be attacked. It is the unavailability of Section 2 of the Sherman Act, 
together with the liberal interpretation of Section 7 in du Pont-General 
Motors, which impels the conclusion that the application of such 
decision will not in the future be confined to the single factual situa- 
tion therein presented. 

The fact that effects prohibited by Section 7 may be judged as 
of the time of suit would seem to require that both Government 
and industry examine the current effects of all acquisitions made 
since the passage of the original Act in 1914. Such an examination 
would be appropriate with respect to all types of acquisitions whether 
they were horizontal, vertical, or conglomerate. And since the Act 
provides in express terms that the area of effective competition or 
relevant market may be determined both upon a geographical as well 
as a specific product basis, the present effect of prior acquisitions 
needs to be determined in such a market setting. 

The opinion has been criticized because it presents an opportunity 
to “undo” industry arrangements of long standing. But this situation 
is no different from that which existed when Section 2 of the Sherman 
Act was a useful instrument for breaking up economic concentration. 
No concern has a legal right to maintain a monopoly or market con- 
trol merely because it was achieved during some past period. Under 
our economic system there are no prescriptive rights to monopoly. 
The Court’s ruling in this respect is consistent with the basic anti- 
trust maxim that competition is the goal of policy, and that business 
practices should be examined at any time they appear to transgress 
the existing regulatory statutes. 

The requirement that the effects proscribed by the Act be ex- 
amined as of the time of suit is consistent with the flexibility essential 
to the effective enforcement of any statute which is couched in broad 
terms. The terms “substantially to lessen competition” or “tend to 
create a monopoly” or “in any line of commerce,” or “in part of 
the country,” which appear in Section 7, are meaningful only when 
viewed against the background of a specific factual setting at a specific 
time. The judicial doctrines of “conscious parallel action” and “intra- 
enterprise conspiracy” do not appear in any antitrust statute. They 
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were developed by the courts to meet situations created by changes 
in patterns of business conduct and corporate organization. Both 
such doctrines deal with problems of proof. The doctrine of “con- 
scious parallel action,” for example, is merely another application 
of the circumstantial evidence rule. 

The rule that the effects prohibited by the statute may be ex- 
amined as of the time of suit is consistent with the basic antitrust 
policy of making a case by case approach in determining violations. 
It is quite possible that the real effects of a merger cannot be judged 
as of the time of acquisition. The plan in action may differ materi- 
ally from the plan on paper. If we are to maintain a competitive 


665 ” 


economy no premium can be placed upon “time. 

Under the “new” Section 7 mergers will be more difficult to 
defend than under Section 2 of the Sherman Act due to the different 
requirements for market. In both the original as well as the amended 
Act the prohibited effects apply to “any line of commerce” in “any 
section of the country.” In interpreting these terms the Court did 
not apply the market definition which it had adopted in the Cello- 
phane case under Section 2 of the Sherman Act. It refused to 
consider as the relevant market for finishes and fabrics as the total 
market for these materials for all uses, including automotive uses. 
Instead, it held that the relevant market was the market for auto- 
motive uses of finishes and fabrics, and that automotive finishes and 
fabrics possessed sufficient peculiar characteristics and uses to make 
them. distinct from all other finishes and fabrics, and to make them 
“a line of commerce.” In such market it held that du Pont sales 
to General Motors were quite substantial. The Cellophane doctrine 
of “available substitutes” was ignored. 

Such a definition of. market will make the Government’s task 
much easier in proving a violation of Section 7 than had the Court 
applied the market doctrine of Cellophane. Conversely, industry’s 
defense will be much more difficult and much less effective. Under 
the definition of market adopted in du Pont-General Motors “any 
line of commerce” means any one of the products manufactured 
by a particular concern, whether or not the particular product in- 
quired of is the company’s principal product. The clause “in any 
part of the country” means regional or local geographical areas. 
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The “reasonable probability” rather than the “actuality” test 
was read into original Section 7 by the Court. The same test was 
adopted in the Senate Report on the amended Act. This means 
that mergers will no longer be sustained under any of the following 
circumstances: where there is no change the relative industry posi- 
tion of the acquiring company; or where there is still active compe- 
tition in the industry after merger; or where the merger effects 
economies; or where the acquiring company is in a better position 
to compete after merger. Prior decisions of the lower federal courts 
had refused to hold that mergers having these results were unlawful. 
Reasonable probability was thus subordinated to the actuality of 
lessening competition. Under du Pont-General Motors such defenses 
are no longer available. 

The remedies of divorcement, divestiture and dissolution are 
more likely to be applied under Section 7 of the Clayton Act than 
under Section 2 of the Sherman Act, because Section 7 deals spe- 
cifically with mergers, because the quantum of proof is much less 
exacting, and because such remedies are much more effective in dis- 
sipating the monopolistic effects of merger than is an injunction. An 
injunction merely challenges ingenuity in the sense that it invites 
the development of new means for achieving the same prohibited 
result. Injunction treats merely with symptoms. Divestiture, divorce- 
ment and dissolution attack the disease itself. 

The General Motors decision has been criticized further on the 
ground that it creates an inequity between companies which have 
expanded by merger and those which have grown by means of 
internal expansion. It is true that the decision creates a situation in 
which the treatment of two companies of equal size, market control 
and anti-competitive propensities, depends upon the nature of their 
formative history, that is, whether their size and market control was 
achieved through internal or external expansion. The decision affects 
only those companies which have expanded by acquisition or merger. 
The remedy of course is through Congress. But such different treat- 
ment is defensible. A company which has grown internally through 
investment of earnings creates new productive facilities which in- 
crease the flow of goods and competition in markets, whereas a 
company expanding by merger reduces the number of competitors 
and hence decreases competition. 
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In summary, Section 7 of the Clayton Act, as interpreted in 
the du Pont-General Motors decision, presents substantial problems 
to large concerns which, since 1914, have expanded through ac- 
quisition and merger. The decision requires an examination of the 
present effect of such mergers under standards of proof which are 
much more difficult to defend against than had been the case prior 
to such decision. The net effect of the decision is that industry has 
lost much of the protection previously afforded by Columbia Steel 
and Cellophane. The Congress and the Court have provided the 
enforcement agencies of Government with an effective and useful 
instrument, not only for preventing undue economic concentration 
in its inception, but also for breaking it up once it has been achieved. 
As a practical matter, whether large companies are faced with any 
real problems as a result of the du Pont-General Motors decision 
depends, in the final analysis, upon the prevailing political climate in 
Washington. 











A DEPARTMENT OF JUSTICE TRIAL LAWYER LOOKS 
AT THE du PONT-GENERAL MOTORS OPINION 


by 


Ear A. JINKINSON* 


Mr. Chairman, members of the Illinois Bar Association, and 
guests: 


Recently, appearing before the Federal Bar Association, I prefaced 
my remarks with the usual savings clause, as follows: “At the outset, 
I want to make it clear that the opinions hereinafter expressed are 
my own and do not necessarily reflect the opinion of the Antitrust 
Division or the Department of Justice.” . 

Judge Bromely, the next speaker, opened his remarks by saying, 
“Unlike Mr. Jinkinson, whose opinions are only shared by him, 
my opinions are shared by many—I hope.” 

This incident, of course, has forced me to revise my original re- 
marks to state, “At the outset, I want to make it clear that the opinions 
hereinafter expressed are my own and a majority of the Supreme Court 
and do not necessarily reflect the opinion of the Antitrust Division 
or the Department of Justice.” 

The hour is late. You have been subjected to considerable brain- 
washing on this subject, which reminds me of a story Dean Ritchie 
recently told. It seems that a young lawyer was droning along in an 
argument in the Court of Appeals when he noticed one of the elderly 
judges apparently was dozing. He turned to the Judge, bowed, and 
said, “Your Honor, I hope I am not trespassing on your time.” To 
which the Judge immediately replied, “Never mind about the niceties 
of trespass, young man, just don’t encroach upon eternity.” 

Many of you, and particularly my colleagues in the Antitrust 
Division, must challenge my qualifications to appear on this program. 
I did not try the du Pont case, which probably contributed no small 
part to its success, but I was in charge of the Chicago office at 
the time of the final arguments and submission of final briefs in 
the case and I believe I knew then, and know now, the issues presented 
and determined. 





* Chief, Midwest office, Antitrust Division, Department of Justice, Chicago, Ill. 
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Parenthetically, while I am on the subject of who tried the 
du Pont case, let me pause to mention three persons who, in my 
opinion, made major contributions to the success of this case. Time 
will not permit me to detail the valuable contributions to its success 
made by Messrs. Ford, Harsha, Harris, Houchins, Hernacki, and 
Misses Hunt and Brass and others. 

First, Willis L. Hotchkiss, who conceived this case, and with the 
aid of Paul Ford and Dorothy Hunt investigated and prepared it so 
thoroughly that the Government was able to present its case in seven 
trial days, notwithstanding the fact that Mr. Hotchkiss almost literally 
worked himself into his grave and attended only the first day of 
the trial. 

Second, John F. Davis, of the Solicitor General’s office, who did 
a masterful job of organizing the appeal and brilliantly presented 
it to the Supreme Court. Third, Attorney General Herbert Brownell, 
Jr., who authorized the appeal when a less courageous lawyer might 
not have done so in view of the language in the District Court’s 
opinion and the pronouncement of the Supreme Court in Oregon 
State Medical and the second Yellow Cab cases. 

How you view and interpret a Supreme Court opinion in a major 
antitrust case is influenced considerably by your angle of vision. The 
perspective of defendants and defense attorneys is likely to be con- 
siderably different than that of Government attorneys who had a 
hand in achieving the result. Even among Government attorneys 
there may be a somewhat different angle of vision depending upon 
whether the attorney is one of those who initially planned and or- 
ganized the case for trial; is one who dealt with appellate stages; 
or is one faced with the problem of deciding the Government’s posi- 
tion on questions of relief. 

In order that there may be no misunderstanding as to the position 
from which I view the du Pont-General Motors opinion, let me say 
that I am looking at it primarily from the standpoint of a Govern- 
ment antitrust trial attorney. As such, I am viewing the opinion 
largely from the standpoint of those who conducted the investigation, 
who organized the case for trial, who tried it, who were defeated in 
the trial court, who vigorously urged that an appeal be taken, whose 
views were vindicated by the Supreme Court, and who, on the subject 
of relief is, to paraphrase words of the Supreme Court, reluctant to 
win a lawsuit and lose a cause. 
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In checking our files recently, I noted that the gestation period 
of this case started on March 31, 1947 with a memorandum from 
Willis L. Hotchkiss of the Chicago office entitled, “The du Pont 
Control of General Motors,” recommending a full-fledged investiga- 
tion. It might be noted that that memorandum stated that if the 
facts justified a suit, relief “would include requiring du Pont to 
dispose of its stock interest in General Motors.” 

In due time the investigation requested by that early memorandum 
was authorized. It ran into its first road-block when du Pont and 
General Motors refused to permit voluntary access to their files. This 
road-block was by-passed by means of a grand jury investigation, 
with the first subpoena being issued from Chicago in 1948. The 
grand jury investigation continued for nearly a year, with the com- 
plaint being filed in 1949, over two years after the initial recom- 
mendation for an investigation had been made. 

As the investigation had been made from Chicago, the complaint 
was filed in the District Court there, but within months it was 
already before the Supreme Court. The defendants had moved to 
transfer the case from Chicago to Wilmington, Delaware, and ex- 
tensive hearings were had on that motion. When the transfer motion 
was denied, the defendants went directly to the Supreme Court, not 
by one, but by three simultaneously taken routes—mandamus, appeal, 
and certiorari. The Supreme Court, however, refused to consider 
the matter and the case, therefore, went forward before the District 
Court in Chicago. 

The issues in the case were such that it seemed clear from the 
very beginning that this case was destined to go again to the 
Supreme Court. 

We now have the opinion of the Supreme Court on the sub- 
stantive aspects of the case. I want, therefore, to direct your attention 
to that opinion and its significance. 

Few will deny that this opinion will go down in the books as one 
of the important decisions in antitrust history, comparable to the 
Standard Oil case of 1911. 

There are elements of underlying similarity between the du Pont 
case and the old Standard Oil Trust case. In both cases, the Supreme 
Court was dealing with enormous concentrations of economic power. 
In both, the Government’s challenge was not to mere size, but rather 
to the use of immense power for the purpose of foreclosing competi- 
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tion from markets. In both cases the Supreme Court refused to permit 
the vast size and economic importance of the defendants to provide 
an immunization from the antitrust laws. In both cases the Supreme 
Court’s opinion opened the way to a far-reaching dissipation of the 
illegal acquisitions and exercise of monopoly power. 

From the evidentiary standpoint, the issues in the du Pont-General 
Motors case were simple and well defined. Only two primary evi- 
dentiary issues emerged from the charges alleged in the complaint. 
First, did du Pont use the 23 per cent stock interest it had acquired 
in General Motors in 1917 to gain an operating influence or control 
over General Motors? Second, did it utilize that stock interest to 
acquire a preferential position in General Motors as a market for 
the products produced by du Pont and required by General Motors 
in its operations? If du Pont had so used its stock interest, it is 
obvious that its competitors were barred from the General Motors 
market to the extent that du Pont so exercised its preferential rights. 

The relief prayed for in the complaint highlights the magnitude 
of the economic issues involved. It prays that the du Pont Company 
be required to divest itself wholly of its stock interest in General 
Motors and that its officers, directors, and employees be barred 
from serving as officers or directors of General Motors and vice versa. 
Furthermore, the complaint goes behind the du Pont Company to 
two holding companies which, it is charged, control the du Pont 
Company. These two hold approximately 30 per cent of the du Pont 
Company voting stock, and their officers have historically been the 
key officers of the du Pont Company. One of these companies, 
Christiana Securities Co., holds 27 per cent of du Pont stock as 
well as some General Motors stock. The other, Delaware Realty and 
Investment Co., whose stock is held 100 per cent by the families 
of the eight brothers and sisters of Pierre S. du Pont, is a holding 
company on top of a holding company because it holds approximately 
one-third of Christiana stock as well as some du Pont stock. The 
du Pont family members hold, either directly or through Delaware, 
approximately 68 per cent of Christiana stock. 

You readily see from these facts that unless these holding com- 
panies were included in the relief picture, the control over General 
Motors might readily be shifted from the hands of the du Pont 
Company to the holding companies which control du Pont. Ac- 
cordingly, in the appeal, Christiana and Delaware were retained 
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for relief purposes and the Supreme Court ordered them held for 
this purpose. 

The economic stakes involved in the suit are enormous. At issue, 
in the final analysis, is the control by du Pont, the world’s largest 
chemical company, of General Motors, the world’s largest manu- 
facturing company. That is not all. 

The du Pont Company, following the 1955 stock split, held 
63,000,000 shares of General Motors stock which had originally 
cost du Pont $49,000,000. By 1955 this stock had a market value 
of two and three-quarters billion dollars. In the intervening years, 
du Pont had collected close to one and a half billion dollars in cash 
dividends. In addition, General Motors as a market for du Pont 
products was a substantial factor. In 1947, for example, du Pont 
sales of finishes alone to General Motors amounted to approximately 
$19,000,000. 

The effectiveness of du Pont’s 23 per cent stock interest in General 
Motors as an instrument of influence must be considered in re- 
lationship to the further fact that the remainder of General Motors 
voting stock was diffused among 436,510 stockholders (in 1947), 
of whom 92 per cent owned no more than 100 shares each and 60 
per cent owned no more than 25 shares each. 

In both the trial court and the Supreme Court, the battle 
centered primarily on basic factual issues: Did du Pont’s stock in- 
terest give it power to influence General Motors? Was that stock 
interest utilized to secure for du Pont a preferential position in the 
General Motors market to the exclusion of competitors? 

The trial court, in a 220-page opinion answered with a resounding 
no.” On the issue of control, for example, the trial court stated, 
“There is a substantial failure of proof that du Pont controlled 
General Motors even though it was voting at times 51% of the 
stock voted at a stockholders’ meeting’ (p. 42). The trial court 
furthermore held that the trade relations between the two companies 
were the product of arm’s length dealings. 

The trial court made an exhaustive review of the evidence. It 
set forth in great detail facts as to the contemporary documents on 
which the Government’s case was founded. It then recited the 
testimony of officers of the defendant companies and made conclusory 
findings on the great key issues of fact. These without exception 
were against the Government. The findings, however, made it clear 


ce 
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that the Court gave far greater credence to the oral testimony at 
trial of officers of the defendants than to the documents which these 
same officers and their associates had written contemporaneously 
with the events involved. 

The fact that the Supreme Court reversed the District Court by 
drawing entirely different inferences from the same set of facts used 
by the District Court is one of the noteworthy aspects of this case. 

There has been a widening acceptance of the view that the 
Supreme Court will refuse to review findings of fact made by a 
District Court in dismissing an antitrust case. The decision of the 
Supreme Court in the second Yellow Cab appeal and in the Oregon 
Medical Association case gave impetus to the spread of this belief. 
If it had validity, the du Pont case provided an ideal test. The trial 
of the case had lasted nearly seven months. Nearly 2,000 exhibits 
were reviewed and 52 witnesses were heard. The record on appeal 
(excluding briefs) filled over 6,300 pages which included over 700 
Government exhibits and approximately the same number of defense 
exhibits. 

The Supreme Court demonstrated, however, that it has not 
abrogated its review function in antitrust cases. It demonstrated that 
given a case of sufficient economic or legal importance it would, 
regardless of the size of the antitrust record placed before it, review 
the evidence. 

I need not go into great detail in reciting the facts and, to use 
the Court’s words, the “inescapable inferences” as found by the 
Supreme Court. 

The Court, after reviewing the history of du Pont’s acquisition 
of General Motors stock and the motivating factors as disclosed by 
contemporaneous documents authored by top officers of du Pont, 
stated the following conclusion: 


This background of the acquisition, particularly the plain 
implications of the contemporaneous documents, destroys any 
basis for a conclusion that the purchase was made “solely for 
investment.” Moreover, immediately after the acquisition, 
du Pont’s influence growing out of it was brought to bear within 
General Motors to achieve primacy for du Pont as General 
Motors’ supplier of automotive fabrics and finishes. [U. S. 15] 











JUSTICE DEPARTMENT LOOKS AT DU PONT CASE 39 


The Court, in detailing the methods whereby du Pont’s influence 
was initially brought to bear to achieve this primacy for du Pont 
products wryly points out that J. A. Haskell, “du Pont’s former sales 
manager and vice president, became General Motors’ vice president 
in charge of the operations committee” and went 6n to say: 


Haskell frankly and openly set about gaining the maximum 
share of the General Motors market for du Pont . . . [U. S. 16] 


After detailing the methods used by Haskell, the Court sum- 
marized the results of his tactics: 


Thus sprung from the barrier, du Pont quickly swept into 
a commanding lead over its competitors, who were never after- 
wards in serious contention. Indeed General Motors’ then 
principal paint supplier, Flint Varnish and Chemical Works, 
early in 1918 saw the handwriting on the wall. The Flint 
president came to Durant asking to be bought out, telling Durant, 
as the trial judge found, that he “knew du Pont had bought a 
substantial interest in General Motors and was interested in the 
paint industry; that . . . [he] felt he would lose a valuable 
customer, General Motors.” The du Pont Company bought the 
Flint works and later dissolved it. [U. S. 17] 


The opinion shows that the Court was greatly impressed by the 
continuing examination and inquiry which du Pont officials who 
held key positions in General Motors made of the extent to which 
the latter was purchasing all of its requirements from du Pont rather 
than from competitors. In citing illustrations of this, the Court 
pointedly observed that at the time Pierre S. du Pont made such 
inquiries he was chairman of the board of du Pont while holding 
the same position with General Motors and that Lammot du Pont, 
at the time a vice president of du Pont, subsequently became chair- 
man of the board of General Motors. 

From all this evidence the Court reached the following conclusion: 


The fact that sticks out in this voluminous record is that 
the bulk of du Pont’s production has always supplied the largest 
part of the requirements of the one customer in the automobile 
industry connected to du Pont by a stock interest. The inference 
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is overwhelming that du Pont’s commanding position was pro- 
moted by its stock interest and was not gained solely on com- 
petitive merit. 

We agree with the trial court that considerations of price, 
quality and service were not overlooked by either du Pont or 
General Motors. Pride in its products and its high financial 
stake in General Motors’ success would naturally lead du Pont 
to try to supply the best. But the wisdom of this business 
judgment cannot obscure the fact, plainly revealed by the record, 
that du Pont purposely employed its stock to pry open the 
General Motors market to entrench itself as the primary sup- 
plier of General Motors’ requirements for automotive finishes 
and fabrics. [Emphasis supplied] [U. S. 18-19] 


The Court furthermore pointed out in a footnote that far from 
there being any diminution of the du Pont influence over General 
Motors with the passage of time, the influence had in fact increased: 


The potency of the influence of Du Pont’s 23% ‘stock in- 
terest is greater today because of the diffusion of the remaining 
shares which, in 1947, were held by 436,510 stockholders; 92% 
owned no more than 100 shares each and 60% owned no more 
than 25 shares each. [U. S. 20] 


A second noteworthy aspect of the Supreme Court’s opinion is 
that as to the legal aspects of the case it dealt entirely with Section 7 
of the Clayton Act (15 U. S. C. §18). It touched not at all on 
Sections 1 and 2 of the Sherman Act except by way of a footnote 
stating that in view of the determination on Section 7, the Court 
would not deal with the other sections. 

In view of the astonishment voiced from many quarters at this 
treatment of the case, it might be well to point out that the Section 7 
charge was in the case from the beginning and was briefed thoroughly 
before both the District and Supreme Courts. The Section 7 charge, 
however, was applied only to the relations between du Pont and 
General Motors, whereas the case as filed included the U. S. Rubber 
Company—alleged to be controlled by much the same group of 
du Pont family members who controlled the du Pont Company 
through the holding companies—and numerous individuals. The 
Sherman Act charge blanketed in all of these defendants. 
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In the more limited posture of the appeal, restricted as it was to 
the major issue of the du Pont-General Motors relationship, Section 7 
loomed larger in importance. 

As the complaint was filed in 1949, its charge related to Section 7 
as it stood before the passage of the 1950 amendment, which made 
clear that the Act applied to vertical as well as horizontal acquisitions 
and to asset acquisitions as well as stock acquisitions. 

The applicable portion of the first paragraph of old Section 7 
reads: 


That no corporation . . . shall acquire . . . the whole or 
any part of the stock . . . of another corporation engaged also 
in commerce, where the effect of such acquisition may be to 
substantially lessen competition between the corporation whose 
stock is so acquired and the corporation making the acquisition, 
or to restrain such commerce in any section or community, or 
tend to create a monopoly in any line of commerce. 


The antitrust significance of the Supreme Court’s analysis of 
Section 7 lies in the applicability of the Court’s holdings to the 
amended act as well as to the old one. As such, the opinion in effect 
gives notice to the appropriate enforcement agencies that Section 7 
is a formidable weapon for them to use in dealing with mergers and 
acquisitions. . 


It is formidable for a series of reasons which are spelled out in 
the opinion. 


First: The quantum of proof required to establish a violation 
is markedly less than that needed to establish a violation of the 
Sherman Act. The Court stresses again and again the word “in- 
cipiency” to describe the primary thrust of the statute. Thus, early 
in the opinion, the Court states: 


Section 7 is designed to arrest in its incipiency not only 
the substantial lessening of competition from the acquisition by 
one corporation of the whole or any part of the stock of a 
competing corporation, but also to arrest in their incipiency 
restraints or monopolies in a relevant market which, as a reason- 
able probability, appear at the time of suit likely to result from 
the acquisition by one corporation of all or any part of the stock 
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of any other corporation. The section is violated whether or 
not actual restraints or monopolies, or the substantial lessening 
of competition, have occured or are intended. [U. S. 2] 


A bit further the Court flatly states: 


We hold that any acquisition by one corporation of all or 
any part of the stock of another corporation, competitor or not, 
is within the reach of the section whenever the reasonable likeli- 
hood appears that the acquisition will result in a restraint of 
commerce or in the creation of a monopoly of any line of com- 
merce. [U. S. 5] 


And towards the end of the opinion, the Court reiterates: 


We repeat, that the test of a violation of §7 is whether at the 
time of suit there is a reasonable probability that the acquisition 
is likely to result in the condemned restraints. [U. S. 20] 


The Court then used classic words in applying this test to the facts 
of the case at hand: 


The conclusion upon this record is inescapable that such likeli- 
hood was proved as to this acquisition. The fire that was kindled 
in 1917 continues to smolder. It burned briskly to forge the ties 
that bind the General Motors market to du Pont, and if it 
has quieted down, it remains hot, and, from past performance, 
is likely at any time to blaze and make the fusion complete. 


[U. S. 20] 


Second: Closely related to this holding regarding the quantum 
of proof is the holding that no proof of intent to restrain or monopo- 
lize is required. On this point the Court stated: 


It is not requisite to the proof of a violation of §7 to show 
that restraint or monopoly was intended. [U. S. 20] 


It is interesting to note in this connection that although the 
Court holds that proof of intention to restrain or monopolize is un- 
necessary, its recital of facts tended to stress that du Pont, from the 
outset of its acquisition of General Motors stock, intended to use 
its stock as the lever to gain primacy in the General Motors market. 
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Third: The Court gives Section 7 flexibility in holding that 
action under the Act can be instituted at any time the incipient 
danger becomes apparent—when the acquisition is first made or many 
years later when the use which is made of an acquisition, harmless 
possibly at the outset, reveals incipient dangers. Thus the Court 
stated : 


To accomplish the congressional aim, the Government may pro- 
ceed at any time that an acquisition may be said with reasonable 
probability to contain a threat that it may lead to a restraint 
of commerce or tend to create a monopoly of a line of commerce. 
Even when the purchase is solely for investment, the plain lan- 
guage of §7 contemplates an action at any time the stock is used 
to bring about or in attempting to bring about the substantial 
lessening of competition. [U. S. 10] 


Here again the Government’s proof was more than adequate, 
because the Court on the facts held that the reasonable probability 
of the prohibited results not only existed when the stock acquisition 
was made by du Pont but continued throughout the history of the 
du Pont-General Motors relationship. 


Fourth: The Court refused to apply the market doctrine of the 
Cellophane case to the Section 7 action. The defendants had argued 
that General Motors standing alone could not be considered as a 
relevant market because it used only a small percentage of the total 
finishes and fabrics sold throughout the country. The Court in 
rejecting this contention ruled that automobile finishes and fabrics 
constituted a “line of commerce” within the meaning of the Clayton 
Act and held: 


. . . the bounds of the relevant market for the purposes of this 
case are not coextensive with the total market for finishes and 
fabrics, but are coextensive with the automobile industry, the 
relevant market for automotive finishes and fabrics. [U. S. 8] 


To emphasize this concept of the relevant market, the Supreme 
Court footnoted (No. 13) a quotation from Van Camp & Sons Co. 
v. American Can Co., 278 U. S. 245, decided in 1929: 
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. . . if the forbidden effect or tendency is produced in one out 
of all the various lines of commerce, the words “in any line of 
commerce” literally are satisfied. [U. S. 7-8] 


It is noteworthy that the Court did not make even a casual 
reference to the Cellophane case and its doctrine of substitute prod- 
ducts having to be included in a consideration of the relative market. 
Certainly automobile finishes and fabrics are no more distinctive as 
to characteristics and uses than a product such as cellophane. Cer- 
tainly if brown wrapping paper can be regarded as a market sub- 
stitute for cellophane, then there are many types of industrial finishes 
which can be regarded as substitutes for the forms of automobile 
finishes involved in this case. It should be noted, though, that 
Section 7 is by its own language applied to “any line of commerce” 
involved in a tendency to create monopoly. Such language, there- 
fore, seems to make unnecessary any consideration of substitute 
products. 

In view of the Supreme Court’s treatment of this subject, it 
would seem that in so far as Section 7 at least is concerned, the Court 
is indicating that the concept of substitute products being a part of 
the relative market has no applicability. If this be the case, the 
Supreme Court has gone a long way toward preventing the con- 
cept of relative market in such cases from getting obscured in the 
mists of nebulosity. 

In rounding out its analysis of the question of the markets, the 
Supreme Court made short shrift of the problem of substantiality. 
It pointed to General Motors’ position in the automobile market as 
adequate to establish the substantiality of its share of that market. It 
concluded by stating: 


Because . . . Du Pont supplies the largest part of General 
Motors’ requirements, we must conclude that Du Pont has a 
substantial share of the relevant market. [U. S. 9] 


Fifth: The Court held that Section 7 applied to vertical as well 
as horizontal acquisitions. This is of significance only as it applies 
to old Section 7 because there has been no doubt but that the amended 
section applies to both types of acquisitions. 

In view of the fact that most of what the Court held with respect 
to old Section 7 applies with equal force to the amended section, 
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it seems clear that the opinion has awakened what the two dissenters 
termed a “sleeping giant.” It seems appropriate that the first exer- 
cise of strength of the awakened giant should be against such a 
gigantic power concentration as that represented by du Pont and 
General Motors. 

In conclusion, I touch now on a final noteworthy aspect of this 
case—what the Supreme Court held on the subject of relief. 

The Court, of course, remanded the case to the District Court for 
a determination of the relief “necessary and appropriate in the public 
interest to eliminate the effects of the acquisitions offensive to the 
statute.” [U.S. 21] In so doing, however, the Court gave a brief 
lecture on the powers vested in a district court in this respect and 
rather significantly quoted from the language of the Jnternational 
Salt case, 332 U. S. 392, 400-401. When we turn to that case and 
to the text specifically cited, we note that the Court in ordering a 
strengthening of the relief decreed by the district court in that case 
made this statement, which has distinctive applicability to the du Pont 
case: 


A public interest served by such civil suits is that they effectively 
pry open to competition a market that has been closed by 
defendants’ illegal restraints. If this decree accomplishes less 
than that, the Government has won a lawsuit and lost a cause. 


[p. 401] 


As you know, the Government has submitted to the Court a plan 
of relief which is designed to eliminate du Pont’s influence over 
General Motors, while at the same time seeking to avoid undue impact 
on the market for both General Motors and du Pont stock. 

This plan proposes: 


1. All General Motors stock now held by du Pont, Christiana, 
and Delaware would be turned over to trustees appointed by the Court. 


2. These trustees would distribute du Pont holdings of General 
Motors stock pro rata over a ten year period to du Pont stockholders 
except Christiana, Delaware, and the stockholders of Delaware. Ap- 
proximately 38,000,000 shares would be thus distributed. If, for 
example, a du Pont stockholder holds 100 shares of du Pont stock, 
he would receive approximately 138 shares of General Motors stock 
over a period of ten years. 
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3. The du Pont holdings allocable to Christiana, Delaware, and 
the stockholders of Delaware, which total approximately 25,000,000 
shares, would be sold over a ten year period with the other du Pont 
stockholders having a first option to purchase pro rata quantities. 
The cash proceeds would be turned over to Christiana, Delaware, and 
the latter’s stockholders in proportion to their holdings of du Pont 
stock. 


4. du Pont stockholders other than those in the accepted cate- 
gory would receive proxies to vote proportionate shares of all the 
undistributed and unsold General Motors stock. 


5. Cross directorships and officers between General Motors on 
the one hand, and du Pont, Christiana, and Delaware, on the other, 
would be prohibited. 


6. Existing preferential trade arrangements between du Pont and 
General Motors would be cancelled and further such arrangements 
would be enjoined. 

The Government having submitted this plan, the defendants have 
sixty days to submit counter proposals and thereafter the Government 
has thirty days to submit its rebuttal. It should be noted that we 
still have a considerable distance to go before this case is finally dis- 


posed of. 
































A DEFENSE COUNSEL'S VIEW OF A GOVERNMENT 
CIVIL ANTITRUST SUIT* 


by 


James R. WitHrRow, Jr.** 


INTRODUCTION 


Honorable Chairman, Judges of the District Courts of the 
United States, friends: 

I welcome this opportunity to discuss with you some of the 
problems defense counsel face in connection with discovery in “big” 
Government antitrust cases. In preparation I have reviewed the 
many articles, speeches and decisions on the “big case.” This review 
certainly emphasized that the problem of the “big case” is not a 
problem of rules. In fact, the only remedy is for the trial judge to 
take the case in hand at the outset, study it, and act as his best 
judgment dictates. 

I make no pretense of being a scholar on how to handle the “big 
case.” My approach is based solely on the practical experience of 
defense counsel. 

Members of Bench and Bar have, after considerable study of how 
to reduce the “big case” to manageable proportions, made a number 
of recommendations.’ Experience, however, shows that these cases 
cannot be poured into a single mold and that rules and recommenda- 
tions alone will not keep them from becoming oppressive. Instead of 
spending time devising new rules or refining old rules, many defense 
lawyers believe that more time should be devoted to developing pro- 
cedures to prevent a Government antitrust case from developing into 
a “big case.” 





* “An address delivered August 26, 1957 to a session of the Judges of the District 
Courts of the United States called by the Federal Judicial Conference to consider 
‘Protracted Cases.’ ” 

** Member, Donovan, Seisure, Newton & Irvine, New York City. 

1 Report of the Judicial Conference of the United States on Procedure in Anti- 
trust and Other Protracted Cases, dated September 26, 1951, 13 F.R.D. 62-84. 

Report of the Committee on Practice and Procedure in the Trial of Antitrust 
Cases of the Section of Antitrust Law of the American Bar Association, dated May 1, 
1954. The Bibliography contained on page 58 of the latter Report lists several articles 
and addresses dealing with this problem. 
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Too often it has been assumed that antitrust cases, being sui 
generis* must be “big cases.” * However, with appropriate and effec- 
tive control, this need not be so. In reality they can be kept within 
manageable proportions. No revolutionary tools are required. Essen- 
tially what is needed is a firm judge to require a limitation of issues, 
and to restrict discovery and proof to the fundamental issues. Any 
trial court could, if it had the time, try one of these cases within 
relatively short compass. But the court must find the time for con- 
stant supervision from the very outset. 

Discussions of the problem of the big antitrust case among mem- 
bers of the Bar (without the judiciary present) normally result in 
one conclusion, namely that the solution to a “big case” is a “big 
judge.” Judge Prettyman seems to share this view. He put it more 


eloquently, however, saying that “results will be achieved . . . by 
iron-hearted judges.” * With this we agree and we fully concur with 
his further remark that “There is no substitute in this field, . . . for 


such a judge.” 

Such a trial judge must supervise the case from its inception 
and firmly control all discovery and proof. Many federal judges have 
learned this. Judge Wyzanski learned it in the Shoe Machinery case.* 
So did Judge Medina in the Investment Bankers case. These two 
judges are no exception. Most district courts have sooner or later 
recognized the necessity of firm judicial supervision. Under the 
guidance of the court, the parties, realizing that neither can engage 
in unrestricted or harassing discovery or in limitless proof, have 
focused their attention on the issues. Often a practical settlement 
results and the courts have been relieved of the necessity of hearing 
the case. 





2 The Supreme Court has so stated repeatedly, beginning as early as 1918 in 
Board of Trade v. United States, 246 U. S. 231, 238 (1918). ; 

3 Clayton Act and Robinson-Patman Act cases may well be routine in character. 
Cases under Section 7 of the Clayton Act, when the issue of relevant markets and 
quantitative substantiality arises, can well give rise to unmanageable cases. However, 
it is primarily the Sherman Act which gives rise to these big cases. 

4 Prettyman, Hon. E. Barrett, Six Suggestions for Improvement, CCH Antitrust 
Symposium, N. Y. State Bar Ass’n 34, 35 (1951). 

5 United States vy. United Shoe Machinery Corp., 110 F. Supp. 295 (D. Mass. 
1953). 

6 United States v. Morgan, 118 F. Supp. 621 (S. D. N. Y. 1953). 
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NATURE OF A GOVERNMENT ANTITRUST CASE 


Government civil antitrust cases readily lend themselves to such 
court supervision. They seek equitable relief by way of an injunction 
and no jury is involved. The Supreme Court in the Oregon State 
Medical Soc’y case? gave the courts great freedom in reducing the 
burden of these cases when it encouraged them to control discovery 
and proof, saying: 


“In a forward-looking action such as this, an examination of ‘a 
great amount of archaeology’ is justified only when it illuminates 
or explains the present and predicts the shape of things to come.” 


Antitrust cases are just ordinary equity cases. The Rule of 
Reason,® only emphasizes their equitable nature. Few problems before 
the courts involve such grave implications affecting economic policy, 
national security and even our foreign relations as do antitrust cases. 
But this is no reason for them to become “big cases.” In fact, their 
important implications should cause the courts to require the real 
issues to be clearly defined and not lost in a jungle of miscellaneous 
proof. 

These cases are usually magnified by the fact that they often 
contain nebulous charges of conspiracy. The claimed conspiracy 





7 United States v. Oregon State Medical Soc’y, 343 U. S. 326, 333 (1952). It said 
in part: 
“The sole function of an action for injunction is to forestall future violations. 
* * * All it takes to make the cause of action for relief by injunction is a real 
threat of future violation or a contemporary violation of a nature likely to con- 
tinue or recur. This established, it adds nothing that the calendar of years gone 
by might have been filled with transgressions.” 


To the same effect see United States v. Maryland and Virginia Milk Producers 
Ass’n Inc., Civil No. 4482-56, CCH Trade Reg. Rep. Par. 68,785 (D. D. C. 1957) 
where the court said: 


“One device is to reduce the period to be covered by the evidence to a 
reasonable length, bearing in mind that the ultimate question in a civil suit for 
an injunction is whether at the time of the trial acts are being committed or 
threatened that should be enjoined for the future. Injunctions look to the future 
and not to the past, and the past is important only as throwing light on the 
present and on future intentions.” 

8 Standard Oil Co. of New Jersey v. United States, 221 U. S. 1 (1911). 

9 Conspiracy has become a complex problem for as the late Mr. Justice Jackson 
stated in Krulewitch v. United States, 336 U. S. 440, 446 (1949) (concurring): “The 
modern crime of conspiracy is so vague that it almost defies definition.” 
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normally is alleged to have commenced thirty, forty, fifty and even 
sixty years ago.’° This has not escaped notice, for as Judge Augustus 
Hand said, “That method generally has very little justification.” ™ 
Such allegations are used as springboards for broad discovery and 
broad proof. Even in non-conspiracy cases, economic overtones of 
monopoly, relevant market, actual or potential effect on competition 
raise limitless factual problems. As a result both sides tend to pro- 
duce volumes of proof. The incentive is always present for counsel 
to offer much more evidence than is really needed. Only an “iron- 
hearted” judge can limit discovery and proof to what is reasonably 
pertinent to support the relevant positions of the parties. 


Discovery UNDER THE FEDERAL RULES OF CrviL PROCEDURE 


However, we are faced with the Federal Rules of Civil Procedure. 
These Rules promote extensive discovery. “Fishing expeditions” are 
clearly sanctioned.’* In fact, failure to engage in broad discovery 
seems to waive any claim of surprise. 

Before the adoption of the present Rules, discovery in Govern- 
ment civil antitrust cases was controlled by equitable concepts. From 
the outset, the parties were permitted adequate discovery, at the 
court’s discretion. The broadened discovery of the present Rules 
serves little purpose and has contributed to the advent of the “big 
case.” 

Legal literature suggests that the attorneys have the primary 
duty of controlling the extent of discovery. Government lawyers are 
to draft an informative complaint. Answers are to focus the issues. 
Discovery is to be restricted to essentials. This is good ethical theory. 





10 United States v. Western Electric Co., Ciivil No. 17-49 (D. N. J. Jan. 14, 1949), 
charges a continuing conspiracy alleged to have begun about 1900; background events 
going back to 1882 and 1876 are also stated. United States v. E. I. du Pont de Nemours 
& Co., Civil No. 49 C-1071 (N. D. Ill. June 30, 1949), alleges a continuing conspiracy 
begun in 1915. United States v. Standard Oil Co. of New Jersey, Civil No. 86-27 
(S. D. N. Y. April 21, 1953), alleges a conspiracy beginning on or before 1928. 

11 Hand, Hon. Augustus N., Trial Efficiency, CCH Antitrust Symposium, N. Y. 
State Bar Ass’n 31, 32 (1951). He continued saying: 

“It attempts to delineate the history. of the corporations under attack during 
long periods—sometimes for even one hundred years; has generally consumed 
much time and effort, and serves little useful purpose. What they have done, and 
become, is sufficient without a great amount of archaeology.” (Emphasis supplied.) 

12 Glick v. McKesson & Robbins, 1© .. R. D. 477 (W. D. Mo. 1950). 
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But it just doesn’t work. Counsel on both sides are adversaries 
and it is futile to expect restraint when an exercise of rights accorded 
by the Rules might turn defeat into victory. Counsel are not unmind- 
ful of their obligations to the courts. But they cannot be expected 
to be effective in limiting the size of antitrust cases. Constant control 
by the trial judge is necessary to the effective use of these Rules 
and is essential to their use if the intended purpose of saving the 
time and expense of the court and of the litigants is to be achieved. 


PROBLEMS OF DEFENSE COUNSEL 


You have already heard the comments and suggestions on behalf 
of the Antitrust Division. The Government certainly believes it faces 
difficult problems. Were I on the Government’s side, I might share 
its views. However, I am not. My seat in court is on the other side, 
and many of us refer to this as “the hot side of the table.” 

Undoubtedly this feeling of defense counsel, that they are on the 
“hot side of the table” stems from the emotional and prejudicial 
appeals Government counsel have delivered against antitrust defen- 
dants. We normally face inflammatory openings** and even such 
prejudicial remarks as the “highest authorities in Washington” want- 
ing a decision for the plaintiff could get but two Supreme Court 
justices to support a reversal in a criminal case.™* 

Defense counsel have come to expect the Government to use 
every possible trial tactic, with no hope of redress except from a 
courageous trial judge. We often feel that we are fighting a losing 
cause. In this we are completely pragmatic. We've learned from 
hard experience that there is very little which we can do to stop the 
Government’s exhaustive, unending examination of prehistoric facts, 
remote from the issues and calculated to prejudice the defendants. 





13 Transcript of Record, p. 87, United States v. Socony-Vacuum Oil Co., 105 F. 2d 
809 (7th Cir. 1939): “Now, of course * * * we find in this conspiracy, as you might 
expect, some of the biggest men—speaking now of big in the way of controlling vast 
volumes of financial influence—some of the biggest men in this country * * * involved 
in this conspiracy.” 

Continuing at pp. 90-91: 

“Not only * * * is this prosecution actuated by the Government because of the 
injury done to the public, but because of the fact that it is a terrible thing that a 
group of influential, wealthy millionaires or billionaires should take over the power, 
take over the control, the power to make prices, and to want to make them.” 

14 United States v. Socony-Vacuum Oil Co., 310 U. S. 150, 254 (1940) (dissenting). 
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The Complaint 


The problems of discovery start with the complaint. It often 
proves to be a “dragnet,” charging in general terms every conceivable 
violation under the Sherman Act.** Formerly defendants’ lawyers 
could probably have required the Government to disclose the par- 
ticulars of the charged offense, even though as early as 1905, the 
Supreme Court in the Swift case’*® condoned indefiniteness as being 
inherent in antitrust complaints. 

Rule 8 originally seemed to guarantee a complaint stated with 
reasonable particularity. However, the courts have adopted a general 
rule against motions directed to the complaint, except where undue 
prejudice results.*7 In most cases there is little objection to this 
approach. But in Government antitrust cases this encourages the 
endless broadening of issues and discovery. 





18 For example see United States v. Standard Oil Co. (New Jersey), Civil No. 
1779-53 (D. D. C. April 21, 1953), which included in Par. 8 charges concerning crude 
oil and petroleum products covering a combination and conspiracy and monopolization 
among the defendants and others to do the following: 

(1) Control of foreign production and supplies; 

(2) Curtail domestic production ; 

(3) Divide foreign producing and marketing territories ; 

(4) Maintain domestic and world prices; 

(5) Establish and maintain quotas for the marketing in foreign markets and 

areas , 

(6) Control imports into the United States; 

(7) Control exports from the United States; 

(8) Form local cartel agreements to suppress and eliminate competition in 
various foreign markets and areas; 

(9) Restrain competition in foreign markets ; 

(10) Monopolize patents and processes ; 

(11) Control transportation in foreign trade; 

(12) Acquire the business and facilities of competitors; and 

(13) Submit noncompetitive bids to agencies of the United States Government. 

16 Swift and Co. v. United States, 196 U. S. 375 (1905). 

17 Sinaiko Bros. Coal & Oil Co. v. Ethyl Gasoline Corp., 2 F. R. D. 305, 306 
(S. D. N. Y. 1942) Here the court said: 

“It is quite well settled, * * * that motions to strike are not favored, and 
usually will be granted only when the allegations have no relation to the contro- 
versy, and a failure to strike will unduly prejudice the adverse party.” 
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Special effect to Rule 8 could well be given in these cases. They 
seek equitable relief and there is little justification to ramble over a 
half century of unessential and often unconnected details. 

Under the Supreme Court’s views in the Oregon State Medical 
Soc’y case,"* a trial court can certainly step in and control the issues 
and discovery from the very start. A few recent decisions,’® give 
defense counsel hope that the courts will curtail these cases by strik- 
ing allegations of remote archaeology. In sustaining such motions 
the courts cited with approval the 1951 Judicial Conference Report®® 
as well as the Oregon State Medical Soc’y case.** Thus, in the Meat 
Packers case** the court cut down the fifty-five year period of the 
Government’s complaint to an eighteen-year period.** Another en- 
couraging decision is the recent Milk Producers case** which espoused 
the doctrine of having cut-off dates. 

Trial courts could reduce the size of these cases by limiting dis- 
covery and proof to the ten-year period preceding the date of filing 
the complaint. A ten-year period is suggested as this has become 





18 343 U. S. 326, 333 (1952). 

19 For example, see such treble damage cases as Austin Theatre, Inc. v. Warner 
Bros. Pictures, Inc., 19 F. R. D. 93 (S. D. N. Y. 1956); Maple Drive-In Theatre 
Corp. v. Radio Keith Orpheum Corp., 17 F. R. D. 226 (S. D. N. Y. 1955); New 
Dyckman Theatre Corp. v. Radio Keith Orpheum Corp., 16 F. R. D. 203 (S. D. N. Y. 
1954); and Walter Reade Theatres, Inc. v. Loew’s Inc., 24 F. R. S. 8a, 464, case 2 
(S. D. N. Y¥. 1957). In the Walter Reade case the court said: 

“The purpose of Rule 8(a)(2) is to avoid verbose allegations; to notify the 
defendants of the claim upon which plaintiff seeks recovery; to assist and not 
deter the disposition of litigation on its merits; to achieve brevity and clarity in 
pleading and to shape the issues for trial.” 

20 “Report on Procedure in Anti-Trust and Other Protracted Cases,” 13 F. R. D. 
62 (1951). 

21 343 U.S. 326 (1952). 

22 United States v. Armour & Co., Civil No. 48 C-1351 (N. D. Ill. Sept. 15, 1948). 

23 Jd. Order of Nov. 14, 1949. 

See also United States v. General Outdoor Advertising Co., Civil No. 50 C-936 
(N. D. Ill. June 30, 1950). 

24 United States v. Maryland and Virginia Milk Producers Ass’n Inc., Civil No. 
4482-56, CCH Trade Reg. Rep. Par. 68,785 (D. D. C. 1957). The court said: 

“Tt is the function and the duty of the court of its own motion to exclude 
evidence that it deems too remote, even though possibly it may have some 
nebulous logical distant relevancy to the issues. In this respect there is no dis- 
tinction between an antitrust case and any other case. Consequently, it is entirely 
proper and even desirable for the court to fix a so-called ‘cut-off’ date, or a 
series of ‘cut-off’ dates.” 
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the normal period of investigation permitted by the courts for grand 
juries.25 Trial courts are justified in adopting a similar limitation 
in equity cases, unless there is a special showing of real necessity. 

Judge Holtzoff in the Milk Producers case adopted the ten-year 
period as being generally sufficient absent a special showing of 
necessity for additional discovery. 


Discovery 


The defendant often receives from the Government a broad and 
extensive Rule 34 Motion for Production and Inspection of documents 
simultaneously with the complaint. Other discovery follows. 

Earlier Government antitrust cases fail to reveal any real sur- 
prise as to the fundamental issues. With the possibility of surprise 
being exceedingly remote, a broad application of present discovery 
rules can only erect a Frankenstein monster to correct a nonexistent 
evil. In principle, there is no objection to discovery as broad as 
may be useful. But in an equity case needless discovery should not 
be permitted. 

Defense counsel find that their objections to discovery have been 
ineffective. We also find that Government counsel have no realization 
of the burden involved. Thus, even when Government counsel were 
advised that millions of documents would have to be searched, and 
thousands produced having little or no relevancy, they have insisted 
that the search be made. In one such case, after the expenditure of 
many million dollars in complying with a Rule 34 Motion, Govern- 
ment counsel characterized the material received as being of no value 
although they were given what they asked for.*° Thereupon the 





25 In re Eastman Kodak Co., 7 F. R. D. 760 (W. D. N. Y. 1947); In re United 
Shoe Machinery Corp., 7 F. R. D. 756 (D. Mass. 1947). 

26 For example: One paragraph called for all contracts or agreements over a 
period of twelve years “relating” to the “purchase sale or exchange of petroleum 
products having been or to be * * * exported from the United States;” A companion 
paragraph called for substantially all writings relating to such contracts (U. S. v. 
Standard Oil Co. (N. J.), et al., Civ. No. 86-27, S. D. N. Y., Plaintiff’s Motion for 
Discovery and Production of Documents under Rule 34, filed April 22, 1953, Pars. 
1(a), 2(a) respectively). In this period the United States was one of the world’s 
largest exporters of petroleum products and there were, conservatively, thousands of 
separate contracts for the export of small quantities of lubricating oils (a barrel or 
two) in addition to the contracts for larger quantities of those products exported 
in bulk. 
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Government served broad supplementary Rule 34 Motions of over 
thirty pages on each defendant which, in effect, would require not 
only the production of evidence of sales of numerous products for 
over ten years but also every estimate, formal or informal of its 
sales position and sales potential. The only solution to such oppres- 
sion is an “iron-hearted” judge, versed in the needs of the particular 
case. 

The whole concept of depositions in antitrust cases should be 
re-examined. While their use has merit in preventing surprise and 
simplifying the trial in ordinary cases, it generally serves no real 
purpose in the big case. This is particularly true if the case is 
documentary in nature. In such cases, depositions drone on with 
counsel trying to elicit the facts surrounding a writing made years 
before. The answer usually is “I don’t remember.” The value of 
thousands of pages of such testimony is hardly apparent. 

Turning to defendants’ discovery, we find a different situation. 
The Rules seem to provide the defense with adequate opportunity to 
explore the facts and our adversary’s claims. However, discovery 
is normally of little value to defendants. It is perhaps too early to 
forecast what effect the Jencks case®* will have in this respect. How- 
ever, one may expect the Government to continue to claim “executive 
privilege” and “protection of informers.” There has been an under- 
standable hesitation by the courts in granting discovery in the face 
of these claims. 

Even when a defendant is accorded full discovery, it usually fails 
to produce the same sort of information from the Government as 
required from defendants. Much of the information in the hands of 
the plaintiff is the work product of its attorneys and is protected 
under the doctrine of Hickman v. Taylor.2* Government counsel's 
answers to Interrogatories are often reluctant and incomplete. Under 
these circumstances, they are useless and often result in further court 
proceedings. 

While defendants are required to identify persons who know the 
facts, the Government is not. Even when the courts direct the dis- 
closure of witnesses on the eve of trial, this protects defendants only 
from last minute surprise. It does not assist in the discovery of 





27 Jencks v. United States, 353 U. S. 657 (1957). 
28 329 U.S. 495 (1947). 
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relevant facts. Defendants are accorded no opportunity to learn 
the identity of persons who supplied the Government with facts 
favorable to the defendants. The Government is permitted to hide 
the existence of such people. But the defendants must always reveal 
the identity of persons who know the facts. 

The suggestion to limit discovery in antitrust cases to relevant 
matters is not a real solution. It would only be as effective as the 
court’s determination of what was relevant. If the courts strictly 
applied the doctrine of the Oregon State Medical Soc’y case,”* thereby 
eliminating needless archeology and collateral material, this sugges- 
tion would alleviate many present day difficulties of discovery. 


SUGGESTED REMEDIES 


Before concluding, I would like to touch briefly on three other 
suggestions which have been made to alleviate the problems of the 
“big case.” 


First: An early pre-trial limitation of issues; 


Secondly: The appointment of special judges to supervise 
discovery; and 


Thirdly: The establishment of a special court. 


1. Pre-Trial Limitation of Issues 


No one can really quarrel with the recommendation of the 
Judicial Conference that “promptly after the pleadings close, sufficient 
effort should be made by the court and counsel to particularize the 
issues....” But the court must firmly overrule the normal reluctance 
of the parties to clarify the issues. 

Delving into history a little it is interesting to note that in the 
first three big antitrust cases—Standard Oil,8° American Tobacco*™ 
and U.S. Steel®* the issues were fixed by the pleadings and remained 
fixed throughout the trial. This is particularly surprising because 
Government counsel was trying to put teeth in the antitrust laws 
after the Knight case** and one might have expected a broad attack. 





29 343 U.S. 326 (1952). 
30 Standard Oil Co. of New Jersey v. United States, 221 U.S. 1 (1911). 
31 United States v. American Tobacco Co., 221 U.S. 106 (1911). 

32 United States v. United States Steel Corp., 251 U. S. 417 (1920). 

33 United States v. E. C. Knight Co., 156 U.S. 1 (1895). 
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The contrast between these three cases and today is striking. 
Under present procedures, counsel would probably have advanced 
every fact and taken every legal position possible. In this connection, 
it is well to remember that Judge Medina in the Investment Bankers 
case** repeatedly tried to have the issues defined, but nevertheless, 
the issues were not even settled by the opening of the trial.** 

After the Supreme Court’s recent decision in the General Motors- 
du Pont case,** the Government counsel will probably be even more 
reluctant to narrow issues. While that case was tried and briefed 
almost exclusively under the Sherman Act with Section 7 of the 
Clayton Act thrown in almost as an afterthought, it was decided in 
favor of the Government on the Clayton Act point. 





Absent a limitation of issues and an early exploration of the 
relief requested at a pre-trial conference before discovery, there is 
very little that the defense can do to force a limitation of issues. 


2. Special Master 


The appointment of special masters is no real solution. In the 
Ferguson-Ford case** this procedure worked admirably. Judge 
Noonan, who presided over that case, reported on the great assistance 
rendered by the special master and on his effective regulation of dis- 
covery.** This resulted, however, not from the fact of having a 
special master but because of the unique caliber and hard work of 








34 United States v. Morgan, 118 F. Supp. 621 (S. D. N. Y. 1953). 

3S Thus in Pre-trial Hearing of Judge Medina, dated April 13, 1948, United States 
v. Morgan, Civil No. 43-757 (S. D. N. Y. Oct. 30, 1947) (Sten. Rec. p. 32) the Court 
stated : 

“I am going to find some way, whether by these interrogatories or some 
equivalent process, of forcing the Government at some appropriate time to dis- 
close to these defendants, to each of them, just exactly what they are charged 
with . . . There is no use of our fussing about as to whether we call it a bill 
of particulars or call it answers to interrogatories.” 

And again (Hearing, May 17, 1948, Sten. Rec. p. 12): 

“What I am concerned about is seeing to it that when these defendants go 
into this trial they will know exactly what they have to meet factually, and 
that is what I think they are entitled to in some way or another.” 

36 United States v. E. 1. du Pont de Nemours & Co., 353 U. S. 586 (1957). 

387 Ferguson v. Ford Motor Co., Civil No. 44-482 (S. D. N. Y. Jan. 8, 1948). 

38 Noonan, Hon. Gregory F., The Trial of an Anti-Trust Case, 8 Record, Ass’n 
Bar City of N Y. 392 (1953). 
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the particular master in question.*® One should remember that this 
master recommended that pre-trial procedures should be conducted 
by the trial judge from their inception.*° 

Other experiences with special masters have not been so salu- 
tary. The appointment of a retired state judge, without prior anti- 
trust experience or any contact with the Federal Rules, has resulted 
in both sides being dissatisfied. The resultant discovery was of little 
value or assistance at the trial. 


3. Separate Trial Court 


The suggestion has been made that the problems of the “big 
case” can be solved through the establishment of a special division 
of the Federal Courts. In favor of this, it is pointed out that many 
countries have a separate commercial court for this purpose. Should 
this provide a small core of “iron-hearted” judges, it has real merit. 
However, unless these judges are given free rein to handle the cases 
as each seems to merit, no real relief can result. 

None of these suggestions are a substitute for the assignment of 
a judge to each Government antitrust case. To be effective this must 
be done before any discovery by either party. Otherwise it would 
not accomplish its full purpose. 


CONCLUSION 


In conclusion, let me say that it is my belief that a medium-size 
case is often made into a big case by the failure of the lawyers and 
the court to focus their early attention on what the case is all about. 
In most equity cases, the plaintiff knows what he wants. He wants 
something very definite. Yet, in the antitrust field, the plaintiff 
hesitates to describe the desired relief. However, the court at an 
early date must require the plaintiff to outline the issues and the 
relief he wants. 

The control of discovery cannot wait until it proves to be burden- 
some or oppressive. If the courts want to keep a big case within 
bounds, they must control it from the start. Otherwise the case gets 





39 Honorable Robert McCurdy Marsh. 
40 Marsh, Hon. Robert McCurdy, Pre-Trial Discovery in an Anti-Trust Case, 
8 Record, Bar Ass’n City of N. Y. 401, 412 (1953). 
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off on the wrong foot and it becomes more and more difficult to keep 
it from becoming a judicial nightmare. 

There is much to commend the techniques already used by the 
courts in these cases. Many judges have learned by experience, that 
they should have become “iron-hearted” at an earlier date. One 
cannot be too surprised at Judge Wyzanski’s apparent disillusion- 
ment* after he had followed the philosophy of granting unlimited 
discovery to the Government. Having been permitted such discovery, 
counsel would, of course, assume that the trial would likewise embrace 
all the detailed facts discovered. Had counsel been restricted in their 
discovery, their proof at the trial would probably have been more 
germane to the actual issues. 

If a judge were to ask my advice on how to ease the burden in 
one of these cases, I would frankly tell him that he should require 
the Government and the defendants to sit down in chambers at the 
earliest possible date, to discuss what the case was really driving at 
and how the industry involved was to be rearranged to meet the 
Government’s demands. This could be as important as the trial 
itself. If this discussion took one week or even two weeks, the case 
would be expedited in its final disposition and subsequent discovery 
would be profoundly limited without injury to the ends of justice. 

In line with this suggestion, it is well to consider the procedure 
followed by Judge Carter in the so-called West Coast Oil case. 
Here the court directed the Government to set forth in writing its 
contentions and theory of the case. Subsequently, the defendants 
were directed to present inquiries aimed at the sufficiency of the 
Government's position. During a subsequent four day conference, 
the Court concluded that this procedure had advanced the cause of 
limiting both discovery and the issues. 

As the second step in the recommended procedure for these cases, 
the court should, when issue is joined and before discovery, require 
the Government to outline its program of discovery including its 
reasons for such discovery. Thereafter, the defendant would outline 
its reaction to this relief and discovery, its own anticipated defense 
and its program of discovery. 





41 United States v. United Shoe Machinery Corp., 110 F. Supp. 295 (D. Mass. 
1953). 

42 United States v. Standard Oil Co. of California, Civil No. 11584-C (S. D. Calif., 
May 12, 1950). 
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Later, after general discussion, the first pre-trial order should be 
entered which would encompass in so far as possible: the issues; 
the relief sought; and the nature of the discovery which the court 
will permit. The court could also suggest areas where it seemed that 
satisfactory progress could be made by stipulation of facts. 

As soon as these steps are completed the court should compel 
each side to make available to the other, all of the documents each 
considers relevant to the issues. Discovery should only be invoked 
thereafter and the movant should be required to show good cause 
for the discovery it seeks. 

I am not suggesting that there is an easy way to try an anti- 
trust case. Experience shows that not only is each antitrust case 
sui generis, on the merits, but that you can’t solve the discovery 
problems of these cases by one technique. 

Throughout the discovery period the court should have in mind 
that in many antitrust cases a decree openly negotiated between the 
parties is the best solution from the point of view of the economics 
of the country. It also results in considerable saving of time-of the 
court. One important function of a pre-trial conference is to promote 
such a settlement. 

This is one of the reasons why the court should bring the parties 
to an early realization of what the issues are and what limitations 
will be put on the proof. Once this step is taken both sides may be 
more ready and willing to consider a negotiated decree as a possible 
solution to the pending action. Such a decree is, of course, not 
possible in every case. Much depends on the willingness of both 
sides to face the realities of our economic life. 

I have been speaking as a defense counsel charged with the 
defense of important Government antitrust cases. As such we owe 
a duty to see that the defendants are adequately supplied with 
weapons necessary to their defense. We do not want to curtail the 
plaintiff's necessary and proper discovery, but we urge the courts to 
control these cases carefully. Our experience dictates the necessity 
of a broad practical approach by the courts. We urge that whenever 
feasible the trial judge be in control of both discovery and the trial 
from the very start. 














DEVELOPMENTS IN ANTITRUST DURING 
THE PAST YEAR 


by 


Tromas E. SUNDERLAND* 


INTRODUCTION 


The year ending June 1957 was one of widespread antitrust 
activity. Interest in the subject has been reflected not only by frequent 
articles on the financial pages of newspapers and periodicals, but also 
in general news articles, including many appearing on the sports pages. 
The courts have dealt with a variety of new and old problems in the 
antitrust field with sometimes surprising results. Extensive hearings 
by various congressional committees have been held, but to date no 
new legislation has been enacted. 


I. FEDERAL LITIGATION AND ADMINISTRATIVE ACTIVITY 
A. SHERMAN AcT CASES 


1. Restraint of Trade Generally 


Probably the landmark antitrust case during the past year was 
United States v. BE. I. du Pont de Nemours and Co., 25 U.S. L. W. 
4343 (June 3, 1957). In a four to two decision, the Court, in an 
opinion by Mr. Justice Brennan, held that the purchase by du Pont 
during the period 1917-1919 of 23% of the stock of General Motors 
resulted in a violation of Section 7 of the Clayton Act before its 1950 
amendment. The majority ruled, first, that the section applied to 
vertical acquisitions, to any acquisition by one corporation of stock of 
another, whether a competitor or not, whenever there was a reasonable 
likelihood of the prohibited trade restraint or monopoly. As is aptly 
pointed out in Justice Burton’s dissent, this majority view conflicts 
with legislative history (both at the time of the passage of old Section 
7 in 1914, and at the time of the passage of the 1950 amendment), 
with 40 years of administrative practice, and with almost unanimous 
court decisions. Heretofore, Section 7 before amendment was con- 





* General Counsel, Standard Oil Company of Indiana; chairman, Antitrust Section, 
American Bar Association; a paper delivered at the Annual Meeting of the Section of 
Antitrust Law, American Bar Association, New York City, July 13, 1957. 
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strued to refer only to horizontal acquisitions, 7.e., to those involving 
competing corporations (25 U. S. L. W. 4354). 

Second, General Motors’ requirements of automotive finishes and 
fabrics, although only a negligible perceatage of the total market for 
these materials, were said by the majority to constitute the relevant 
market for the “line of commerce” involved. Noting that General 
Motors accounted for almost half of the automotive industry’s pur- 
chases of finishes and fabrics and that du Pont furnished substantially 
more than half of General Motors’ requirements of these products for 
various years, the Court concluded that du Pont had a substantial 
share of the relevant market. This narrow construction of what is 
the “relevant market” seems questionable in the light of the dissenting 
opinion. It is in marked contrast with the decision of the Court one 
year earlier in the du Pont “cellophane” case (351 U.S. 377). Third, 
although recognizing that a mere possibility of a prohibited restraint 
would not contravene the statute, the majority ruled that Section 7 
applied any time when the acquisition threatened to ripen into a pro- 
hibited effect; this could be over 30 years later. To the majority it 
was clear from the record “that du Pont purposely employed its stock 
to pry open the General Motors market to entrench itself as the 
primary supplier of General Motors’ requirements for automotive 
finishes and fabrics” (25 U. S. L. W. 4349). 


The dissenting opinion by Mr. Justice Burton is a persuasive, 
logical and scholarly document. The dissent points up some startling 
aspects of the majority opinion. Foremost is the fact that the Govern- 
ment’s basic contention, both in the trial court and before the Supreme 
Court, was that du Pont had violated Sections 1 and 2 of the Sherman 
Act through its stock acquisition in General Motors. The Sherman 
Act charges were “the focal point” of eight years of litigation. The 
Section 7 Clayton Act charge was minor, being referred to only in 
the closing pages of the Government’s brief and for a few minutes in 
oral argument (25 U. S. L. W. 4350). Yet the majority opinion 
was wholly concerned with Section 7, alluding to the existence of 
Sherman Act issues only in a footnote. 

Of equal significance is the startling fact, again mentioned in the 
dissent, that on the basis of extensive evidence (the trial took about 
7 months) the District Court made specific findings: that du Pont 
did not control General Motors, that there had been no restraint 
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upon GM’s freedom to deal with competitors of du Pont, and that 
there was no “basis for a finding that there is or has been any reason- 
able probability” of a trade restraint prohibited by Section 7 (25 U. S. 
L. W. 4350). The majority purported to accept those findings. How 
the majority can arrive at its legal conclusions on the basis of these 
findings is a mystery to the dissenters and will be to many members 
of the bar. The ultimate meaning of the majority decision in du Pont 
obviously will come to light only in future cases, but a safe prediction 
is that much future litigation will result from this decision. It should 
be noted that this majority of four could easily become a minority in 
a subsequent case where all nine justices participate. 

In a brief per curiam opinion the Court unanimously affirmed 
the District Court’s judgment and decree in Holophane Co. v. United 
States, 352 U. S. 903 (1956). The court below had found that 
defendant had violated Section 1 of the Sherman Act by agreeing 
with two foreign competitors not to compete in one another’s mar- 
keting areas. 119 F. Supp. 114 (S. D. Ohio 1954). But the para- 
graph of the lower court decree ordering Holophane affirmatively to 
promote export sales to Engiand was approved only by virtue of an 
equally divided court. 


In another terse per curiam opinion the Court affirmed a judgment 
in a civil case that wholesalers of alcoholic beverages in the Memphis 
area had engaged in a price fixing conspiracy. United Liquors Corp. 
v. United States, 352 U. S. 991 (1957). Of interest in this case was 
an earlier ruling by Mr. Justice Reed denying a motion of defendants 
to stay the effectiveness of the judgment of the court below pending 
Supreme Court review. The trial court had similarly denied a stay. 
Justice Reed weighed the defendants’ fear of economic harm to their 
businesses against the public detriment which would result from a 
continuation of unlawful price fixing. Under the judgment defen- 
dants were enjoined from all price stabilization activities. United 
States v. United Liquors Corp., 77 Sup. Ct. 208 (1956). The defen- 
dants, including their distributors’ association, pressured manufacturers 
to fair trade, boycotted a non-fair trading distributor, and combined 
with a retailers’ association in an attempt to stabilize liquor prices. 
149 F. Supp. 609 (W. D. Tenn. 1956). 


Reminiscent of Times-Picayune, 345 U. S. 594 (1953), was Syra- 
cuse Broadcasting Corp. v. Newhouse, 236 F. 2d 522 (2d Cir. 1956). 
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The owner of a radio station sought treble damages under the Sher- 
man and Clayton Acts from another radio station and the publishers 
of the two daily newspapers in Syracuse; the same individual con- 
trolled all three defendants as well as a television station. Observing 
the plaintiff's theory seemed to be that its radio station competed 
with defendants’ facilities and also with the three other radio stations 
in town, the court held that plaintiff had thus defined the relevant 
market in a fashion which destroyed its claim of monopoly under 
Section 2 of the Sherman Act. The case was returned to the lower 
court for trial of the narrow issues of whether defendants had con- 
spired unreasonably to restrain trade through their newspapers’ unit 
advertising arrangement and their refusal to publish favorable news 
about plaintiff's station in contrast to their favorable reports concern- 
ing defendants’ station. Similarly the Clayton Act charges were to 
be tried; these involved the questions of whether advertising space is 
a “commodity” within Section 2 and whether a price or service dis- 
crimination in favor of a commonly-held corporation violates that 


Section. 


Advertising was also the key factor in Kansas City Star Co. v. 
United States, 240 F. 2d 643 (8th Cir. 1957), cert. denied 25 U. S. 
L. W. 3374 (1957), where the convictions of the newspaper company 
on a charge of monopoly in the dissemination of news and advertising 
and of its advertising director for attempting to monopolize were 
upheld. Defendant’s daily morning and afternoon papers were de- 
livered to 96% of all homes in metropolitan Kansas City. Six other 
daily newspapers published in 1952 in the area shared only about 5% 
of total circulation. In 1952 the defendant company, through its 
papers and its radio and TV stations, obtained approximately 8514% 
of the total advertising revenue from daily newspapers, radio, and 
TV stations in the area. There was evidence of threatened cancel- 
lation of advertisers who desired also to advertise in competing media. 
Referring to the Cellophane case, 351 U. S. 377 (1956), the relevant 
market was said to exclude magazines, newsreels, topical books, spe- 
cialty publications, and radio and TV stations located outside the 
metropolitan area. In the relevant market defendant had such a 
dominant position that it was an indispensable medium of advertising; 
defendant had power to exclude competition and had intentionally 
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exercised that power. To the court, freedom of the press was not 
endangered by the judgment. 

In a Sherman Act type of case, brought by the Federal Trade 
Commission under Section 5 of the FTC Act, the Court of Appeals 
for the 2d Circuit upheld a Commission order outlawing “no switch- 
ing” agreements whereby various agencies selling door-to-door sub- 
scriptions for magazines and periodicals agreed not to hire solicitors 
who had been employed by another agency during the preceding year. 
Union Circulation Co. v. Federal Trade Commission, 241 F. 2d 
652 (1957). These “no switching” agreements were offensive because 
they inhibited labor mobility, making the magazine selling industry 
static, to the disadvantage of newcomers. 


Mackey v. Sears, Roebuck & Co., 237 F. 2d 869 (7th Cir. 1956), 
upheld the dismissal of charges brought under the Sherman Act and 
Section 3 of the Robinson-Patman Act. Because no contract was 
involved and because a corporation cannot conspire with itself, no 
claim was stated under Section 1 of the Sherman Act. As in Nash- 
ville Milk Co. v. Carnation Co., 238 F. 2d 86 (7th Cir. 1956), cer- 
tiorari granted 352 U. S. 1023 (1957), discussed below, the court 
ruled that a private party has no cause of action under Section 3 of 
the Robinson-Patman Act. 

Trade associations and their practices have continued in the anti- 
trust spotlight. In Gulf Coast Shrimpers and Oystermans Assn v. 
United States, 236 F. 2d 658 (5th Cir. 1956), cert. denied 352 U. S. 
927 (1956), the Court of Appeals for the 5th Circuit affirmed the 
Sherman Act convictions of the association and its officers. Prac- 
tically all commercial shrimp and oyster fishermen operating from 
five Mississippi ports belonged to the association. They were per- 
mitted to sell their catches only at prices fixed by the association and 
only to association packers and canners. The association was not 
deemed to be a labor group immune from Sherman Acct liability in 
view of the combination of the iabor group with non-labor groups. 
Further, when the association undertook not only to fix prices but to 
exclude from the market all persons not buying and selling in accord- 
ance with the prices fixed, it exceeded any possible exemption granted 
by the Fisheries Collective and Marketing Act. 15 U. S. C. Section 
521. 








THE ANTITRUST BULLETIN 


Metropolitan Bag and Paper Distributors Ass'n v. Federal Trade 
Commission, 240 F. 2d 341 (2d Cir. 1957), upheld an FTC order 
against a national paper trade association, its officers, 23 affiliated 
local associations, their officers, and various members, as having con- 
spired to fix uniform prices and discount terms contrary to Section 5 
of the FTC Act. But, because participation in the conspiracy could 
not be inferred from mere membership in the trade association, the 
court set aside the order with respect to four companies in the absence 
of proof that they had attended meetings, paid dues or participated in 
association activities. 

Rules and regulations of associations of insurance agents and 
brokers have been struck down where they constituted agreements to 
boycott other agents or particular types of insurance companies. 
United States v. Insurance Board of Cleveland, 144 F. Supp. 684 
(N. D. Ohio 1956), involved the rules of a non-profit corporation 
whose membership consisted exclusively of independent fire insurance 
agents in one county of Ohio. The court summarily found a so-called 
“direct writer rule,” excluding from membership in the organization 
agents representing insurance companies selling through their own 
branch offices in the area, to be in effect an illegal boycott. In con- 
trast, a rule limiting membership in the organization to agents repre- 
senting stock companies, excluding those representing mutual com- 
panies, was not summarily stricken. Thé court observed that there 
was nothing in the record to indicate that mutual companies had been 
adversely affected by this rule. United States v. New Orleans Insur- 
ance Exchange, 148 F. Supp. 915 (E. D. La. 1957), concerned a 
group of 130 insurance agencies controlling approximately three- 
fourths of the fire, casualty and surety insurance in the New Orleans 
area. They boycotted all nonmember insurance agencies as well as 
all insurance companies which did not place insurance exclusively 
through members of the Exchange. Judge Wright ruled that it was 
not necessary to decide the case on a per se basis, that under the rule 
of reason the group boycott potentially and actually restrained trade 
unreasonably. Under Section 3(b) of the McCarran Act the Sherman 
Act remained applicable to any agreement to boycott or act of 
boycott. 


Another Sherman Act association case, United States v. Maryland 
Cooperative Milk Producers, 145 F. Supp. 151 (D. D. C. 1956), 
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holds that under Section 6 of the Clayton Act and the Volstead Act, 
7 U.S. C. Section 291, the antitrust exemption accorded to farmers 
and farmers’ cooperatives extends to a combination to fix prices 
between two or more such cooperatives. 

Problems relating to automobile distributorships have continued 
before the courts. Schwing Motor Co. v. Hudson Sales Corp., 239 
F. 2d 176 (4th Cir. 1956), holds that former automobile dealers have 
no claim under the Sherman or Clayton Acts by reason of the cancel- 
lation of their dealerships and the grant of an exclusive dealership to 
another concern. Similarly, in Packard Motor Car Co. v. Webster 
Motor Car Co., CCH Tr. Reg. Rep. Par. 68,682 (D. C. Cir. 1957), 
the threatened establishment of a single dealership in the Baltimore 
market for Packard cars was found free from antitrust taint. That 
other dealers, including plaintiff, were eliminated through the creation 
of the exclusive distributorship, and that the exclusive arrangement 
was sought and obtained by a competitor of plaintiff, did not make 
the exclusive dealership automatically illegal. 

Another automobile case, Miller Motors v. Ford Motor Co., 149 
F. Supp. 790 (M. D. N.C. 1957), was brought by a former Lincoln- 
Mercury dealer charging antitrust violations by Ford in part through 
its arrangement with Lincoln-Mercury Dealers Advertising Funds 
(LMDA), whereby Ford collected assessments from each dealer to 
be used by such Funds in advertising. Plaintiff, like other dealers, 
was required to agree to participate in his local LMDA and to con- 
tribute to the LMDA a specific sum for each car purchased from 
Ford. Distinguishing United States v. General Motors Corp., 121 F. 
2d 376 (7th Cir. 1941), the court observed that Ford and the LMDA 
did not have identical interests, that neither was selling advertising, 
and that Ford did not require dealers to use the Advertising Funds 
exclusively. In addition, after observing that every manufacturer 
has a natural monopoly in his own products and that such a monopoly 
does not violate the antitrust laws, the court concluded that there was 
no public injury; it entered judgment for the defendant. 


In Herren Candy Co. v. The Curtiss Candy Co., CCH Tr. Reg. 
Rep. Par. 68,652 (N. D. Ga. 1957), the right of Curtiss as a single 
manufacturer to select its customers and to refuse to sell its goods 
to anyone for any reason was upheld. When it cancelled out plaintiff 
as a jobber Curtiss did not violate the Sherman Act; it had no 
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monopoly in the candy market in the Atlanta area, with 11% of the 


local candy dollars. 


In a case which is interesting primarily because of its facts, Ryan 
v. The California Co., CCH Tr. Reg. Rep. Par. 68,651 (D. C. Mont. 
1957), plaintiff, a service station dealer charged that various oil com- 
panies conspired to prevent him from advertising and selling through 
his station “Chevron” or any other nationally advertised brand of 
gasoline. Plaintiff allegedly advertised “Chevron” gasoline for 3¢ a 
gallon less than the established prices in Helena, Montana; he was 
advised by The California Company that unless he raised his price 
that company would remove the Chevron signs and credit cards and 
deprive plaintiff of other services and supplies. Because plaintiff did 
not raise his price, The California Company allegedly carried out its 
threat. Plaintiff's gallonage thereafter increased approximately four- 
fold; he continued to be supplied by a California Company distributor 
and never sought to purchase a nationally advertised brand of gaso- 
line from any of the other corporate defendants. The court indicated 
that it would grant summary judgment for the defendants. 


2. Sports and Entertainment 


The Supreme Court, in a six to three decision, has now ruled that 
professional football comes within the provisions of the Sherman Act. 
Radovich v. National Football League, 352 U. S. 445 (1957), rehear- 
ing denied, 353 U.S. 931. Plaintiff was a former player of the Detroit 
Lions who had jumped to the All American Conference; he charged 
that as a result of defendants’ conspiracy he had been black-listed, 
thereby preventing his employment in organized football in the United 
States. The Court discussed and deliberately refused to follow Fed- 
eral Baseball Club v. National League, 259 U. S. 200 (1922), which 
held that professional baseball is not interstate commerce, and Toolson 
v. New York Yankees, 346 U. S. 356 (1953), decided “without 
re-examination of the underlying issues, . . . on the authority of 
Federal Baseball Club. . . .” 346 U. S. at 357. Mr. Justice Clark, 
for the majority, ruled that these decisions applied only to baseball, 
that this ruling might be “unrealistic, inconsistent, or illogical,” but 
stated that the orderly way to eliminate the discrimination between 
baseball and football was by legislation, not by court decision. 352 
U. S. at 451-2. 
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Following the Supreme Court reversal of the boxing case, 
United States v. International Boxing Club of New York, 348 U. S. 
236 (1955), that case went to trial. Judge Ryan concluded that the 
exhibition of professional championship boxing contests is a market 
separate and distinct from the exhibition of other professional boxing 
contests. United States v. International Boxing Club of New York, 
150 F. Supp. 397 (S. D. N. Y. 1957). There was no doubt that 
the promotion of championship fights was in interstate commerce; 
the fights were promoted in various states, and the rights to televise, 
broadcast, and film the contests were sold for interstate transmission. 
However, in United States v. International Boxing Guild, et al., CCH 
Tr. Reg. Rep. Par. 68,617 (N. D. Ohio 1957), Judge Connell 
granted defendants’ motion for acquittal of a Sherman Act charge 
of conspiracy among prizefight managers. Judge Connell saw no 
public injury and nothing to support the contention that the Ohio 
Guild of Managers was participating in any conspiracy applicable to 
boxing in New York or elsewhere. 

Other professional sports have also run into antitrust difficulty. 
A consent decree in United States v. National Wrestling Alliance, 
CCH Tr. Reg. Rep. Par. 68,507 (S. D. Ia. 1956), removed various 
restrictions on promoters and bookers of wrestling matches. Wash- 
ington Professional Basketball Corp. v. National Basketball Ass’n, 
147 F. Supp. 154 (S. D. N. Y. 1956), holds that the business of 
professional basketball, coupled with the sale of rights to televise and 
broadcast the games for interstate transmission, constitutes trade or 
commerce within the Sherman Act. 

Antitrust activity continues in the entertainment field. Inge v. 
Twentieth Century-Fox Film Corp., 143 F. Supp. 294 (S. D. N. Y. 
1956), was a suit by the author and Broadway producer of the 
play “Bus Stop” against the motion picture producer having a 
contract with plaintiff to produce a movie of the play. Plaintiff 
sought and obtained a preliminary injunction to restrain defendant 
from releasing its movie prior to the contractually established release 
date. In granting the preliminary injunction Judge Levet observed 
that under the copyright law the unauthorized public performance 
of a dramatic work by a motion picture is an infringement. The 
Judge saw no merit in defendant’s claim that the Dramatists Guild, 
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to which plaintiff belonged, required unlawful time restrictions be- 
fore which motion pictures could be released. Since many sources 
of supply of motion picture stories exist, there was no illegal monopoly. 

Cardinal Films v. Republic Pictures Corp., 148 F. Supp. 156 
(S. D. N. Y. 1957), holds that defendant as owner and copyright 
proprietor of various motion pictures had the right to license or retain 
the right to process and reproduce its own films. A contract provision 
requiring plaintiff, as distributor of prints of defendant’s motion pic- 
tures, to order all prints from defendant exclusively was deemed not 
to be a “tie-in” prohibited by the Clayton Act. 


3. Labor 


The exemption accorded labor unions under the antitrust laws has 
been unsuccessfully invoked several times during the past year. In 
United States v. Fish Smokers Trade Council, Inc., CCH Tr. Reg. 
Rep. Pars. 68,414, 68,516 (S. D. N. Y. 1956), a union and its officers 
were indicted on a charge of conspiring with smoked fish jobbers 
and smoke houses to restrain competition in the sale of smoked fish. 
In each opinion motions to dismiss were overruled; whether the job- 
bers constituted a bona fide labor group engaged in a labor dispute, 
and hence exempt from the Sherman Act, was deemed a question of 
fact for the jury. 

In a state court proceeding involving a claim by retail market 
operators against four unions representing plaintiffs’ employees that 
certain provisions of their labor union contracts constituted an unlaw- 
ful conspiracy by the employers and unions, the court found the claims 
well founded. Alpha Beta Food Markets, Inc. v. Amalgamated Meat 
Cutters, 305 P. 2d 163 (Cal. Ct. of App., 2d Dist. 1956). The agree- 
ments in question provided that in self-service markets, all fresh meats, 
poultry, fish, etc., should be dispensed by members of the Meat Cut- 
ters Local. Such provisions were deemed invalid as contrary to the 
California law and to the Sherman Act, relying on the Allen Bradley 
doctrine that a combination of labor unions with non-labor groups in 
restraint of trade violates the antitrust laws. 325 U. S. 797 (1945). 
The state court asserted its jurisdiction to determine whether the 
agreements violated federal as well as state law. 
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4. Patents 


The courts have continued to cut down patent licensing arrange- 
ments which extended beyond permissible limits. Chief Judge Biggs, 
writing for the Court of Appeals for the 3rd Circuit in Newburgh 
Moire Co. v. Superior Moire Co., 237 F. 2d 283 (1956), ruled that 
plaintiff’s patent licenses to two other producers violated the Sherman 
Act. Through plaintiff's licensing system, three of the five members 
of the industry were engaged in price fixing. —The Judge observed 
that he could find no very sound basis for distinguishing between 
United States v. General Electric Co., 272 U. S. 476 (1926), per- 
mitting a patentee to fix its licensee’s resale price for the patented 
device involving 85% of the industry, and United States v. New 
Wrinkle, Inc., 342 U. S. 371 (1952), outlawing resale price fixing 
through patent license agreements where 90% of the industry was 
involved. “The explanation probably lies more in history than in 
logic for history is an untidy housekeeper.” 237 F. 2d at 293. To 
the court the patent laws were not intended to empower a patentee 
to grant a plurality of licenses containing price fixing provisions. 


In Darden v. Besser, 147 F. Supp. 376 (E. D. Mich. 1956), triple 
damages were awarded to a corporation which had been forced out 
of business through defendants’ threatened patent infringement suits. 
The threat of such suits had caused plaintiff's supplier of the products 
in question, concrete block making machinery, to refuse to sell to 
plaintiff. Defendants previously had been found to have monopolized 
the manufacture and sale of concrete block making machinery, utiliz- 
ing an agreement not to license competitors. Besser v. United States, 
343 U.S. 444 (1952). 

Two patentees and cross-licensees of various patents were found 
to have violated the Sherman Act when they agreed jointly to prose- 
cute infringers of the patents involved and to refrain from licensing 
plaintiff. Mason City Tent G@ Awning Co. v. Clapper, 144 F. Supp. 
854 (W. D. Mo. 1956). The cross-license agreement among defen- 
dants, being a combination of the holders of non-competing patents, 
was said to be per se illegal under Section 1 of the Sherman Act as 
well as contrary to Section 2 of the Act. In the same vein, summary 
judgment in a suit for an injunction against patentees and cross- 
licensees who had agreed among themselves to maintain prices estab- 
lished by one of them was granted. The defendants had agreed to, 
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and achieved, a division of the market. United States v. Krasnow, 
143 F. Supp. 184 (E. D. Pa. 1956). 


Apex Electrical Mfg. Co. v. Altorfer Bros. Co., 238 F. 2d 867 
(7th Cir. 1956), holds in a patent infringement case that the defense 
of misuse for antitrust violations by reason of patent cross-licensing 
fails if the patent in suit was not the patent allegedly misused. 
Claimed misuse was also present in Sola Electric Co. v. General 
Electric Co., 146 F. Supp. 625 (N. D. Ill. 1956), which states that 
the law which became effective January 1, 1953, 35 U. S. C. §271(d), 
makes proper and lawful that which would have been a misuse of the 
patent under the Mercoid cases, 320 U. S. 661 (1944), and 320 
U. S. 680 (1944). Sola and its licensees sold unpatented materials 
with an implied license to their customers to use without charge 
Sola’s patented system for electrical lamps. Under the Mercoid 
doctrine Sola’s activities would have constituted an unlawful employ- 
ment of its patent to suppress competition in unpatented materials. 
But, by virtue of the new statutory section, in the view of Judge 
Barnes, Sola’s activities no longer constituted patent misuse. 

The Government has obtained antitrust relief in several patent 
cases via consent decrees. In United States v. Magnaflux Corp., 
CCH Tr. Reg. Rep. Par. 68,707 (N. D. Ill. 1957), defendant was 
directed to dedicate to public use various patents, to renounce in 
writing to the licensor the exclusive right to another patent, and 
to surrender all interest held by it under still another patent. Less 
stringent were the terms of the decree in United States v. Crown 
Zellerbach Corp., 141 F. Supp. 118 (1956), wherein defendants were 
ordered to grant a non-exclusive and unrestricted license to any 
applicant for reasonable and nondiscriminatory royalties. Similar 
provisions were contained in the consent decrees in United States 
v. American Linen Supply Co., 141 F. Supp. 105 (N. D. Ill. 1956), 
and in United States v. International Cigar Machinery Co., CCH 
Tr. Reg. Rep. Par. 68,426 (S. D. N. Y. 1956). 


5. Conscious Parallelism 


We have discovered no case decided during the past year which 
would resurrect the doctrine of “conscious parallelism.” As reported 
here in past years, the courts have repeatedly held that in the absence 
of other proof of conspiracy, similarity of prices or business practices 
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of competitors does not lead to a finding of combination or conspiracy 
under the Sherman Act or analogous state laws. United States v. 
Twentieth Century-Fox Film Corp., 137 F. Supp. 78 (S. D. Cal. 
1956); Arkansas Fuel Oil Co. v. State of Texas, 280 S. W. 2d 723 
(Tex. Sup. Ct. 1955). 


In Morton Salt Co. v. United States, 235 F. 2d 573 (10th Cir. 
1956), the conviction of four defendants on a Sherman Act price 
fixing charge was upheld. Although defendants earnestly contended 
that the case was one of mere “conscious parallelism” in pricing 
behavior, since they were dealing in salt, a standardized, homogene- 
ous product, the court ruled that the evidence in the case properly 
led to the conclusion that defendants conspired to control prices. 
Defendants all obtained salt from Great Salt Lake, had processing 
plants in Utah, and together controlled 95% of the market in the 
inter-mountain area between Colorado and Nevada, Oregon, and 
Washington. Defendants used practically identical price scales, and 
admittedly had a free exchange of pricing information; they initiated 
most price changes simultaneously. None of the defendants would 
bid to obtain additional business through lower prices. Each knew 
of the others’ bids in advance and matched them. The court observed 
that such exchange of price information between competitors having 
such market control was a factor in determining the existence of a 
conspiracy. 


6. “Fair Trade’ 


Legalized price fixing under the flag of “fair trade” has had a 
rocky path during the past year. The Supreme Courts of Colorado, 
Utah, and Indiana have ruled that the respective fair trade laws of 
those states are unconstitutional as applied to nonsigners. Olin 
Mathieson Chemical Corp. v. Francis, 301 P. 2d 139 (Colo. 1956) ; 
General Electric Co. v. Thrifty Sales, Inc., 301 P. 2d 741 (Utah 
1956) ; Bissell Carpet Sweeper Co. v. Shane Co., CCH Tr. Reg. Rep. 
Par. 68,717 (Ind. 1957). In its decision the Utah Court observed that 
since 1952, of the jurisdictions considering the validity of fair trade 
acts for the first time, only four states have upheld them (Massachu- 
setts, New Jersey, Ohio, and Pennsylvania); eight have found them 
unconstitutional (Arkansas, Colorado, Georgia, Louisiana, Michigan, 
Nebraska, Oregon, and Virginia). Since the Utah case, Indiana 
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should now be added to the list. Lower courts in Arizona and South 
Carolina have found their fair trade laws to be unconstitutional. 
General Electric Co. v. Telco Supply, Inc., CCH Tr. Reg. Rep. Par. 
68,546 (Superior Ct. Ariz. 1956); Rogers-Kent, Inc. v. General 
Electric Co., CCH Tr. Reg. Rep. Par. 68,625 (Richland Cty. Ct. 
S. C. 1956). And a lower federal court has found the West Virginia 
law invalid as to nonsigners. General Electric Co. v. Wender, CCH 
Tr. Reg. Rep. Par. 68,718 (S. D. W. Va. 1957). 

However, a lower Colorado court has upheld that state’s law with 
respect to signers, Sunbeam Corp. v. Berman, CCH Tr. Reg. Rep. 
Par. 68,565 (D. C. Colo. 1956). And lower courts in Kansas and 
New Mexico have ruled that the Fair Trade Acts of those states are 
not invalid. Quality Oil Co. v. du Pont, CCH Tr. Reg. Rep. Par. 
68,659 (D. C. Kans. 1957); Miles Laboratories, Inc. v. Skaggs Drug 
Center, CCH Tr. Reg. Rep. Par. 68,471 (D. C. N. M. 1956). Con- 
cerning the Kentucky law, the Court of Appeals for the 6th Circuit 
has reversed a ruling that fair trade in that state with respect to a 
nonsigner was unconstitutional under the State Constitution and that 
the McGuire Act was unconstitutional under the United States Con- 
stitution. Sunbeam v. Richardson, CCH Tr. Reg. Rep. Par. 68,678 
(1957). Because there was a case pending on the validity of the 
state law before the Kentucky Court of Appeals the matter was 
remanded with instructions to stay further proceedings pending the 
decision of the Kentucky court. Similarly, Esterbrook Pen Co. v. 
San Juan F. Valarino, 5 Y 10, 144 F. Supp. 309 (D. Puerto Rico 
1956), observes that the federal court would not be justified in 
holding the Puerto Rico Fair Trade Act unconstitutional in the 
absence of an applicable ruling by the Supreme Court of Puerto Rico. 

In two states where fair trade against nonsigners is invalid a 
nonsigner is privileged to induce the breach of fair trade contracts. 
Sunbeam Corp. v. Gilbert Simmons Ass’n, 91 So. 2d 335 (Fla. 1956) ; 
Sunbeam Corp. v. Hall of Distributors, 142 F. Supp. 609 (E. D. 
Mich. 1956). 

McKesson & Robbins, which was overruled when it contended 
that it had a right to enter into fair trade contracts with independent 
distributors who, to some degree, were in competition with its own 
marketing outlets, United States v. McKesson & Robbins, Inc., 351 
U. S. 305 (1956), has now consented to a decree enjoining it from 
entering into resale price fixing agreements with any distributors. 
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Prior to the consent decree, McKesson had cancelled all its fair trade 
contracts. United States v. McKesson & Robbins, Inc., CCH Tr. 
Reg. Rep. Par. 68,716 (S. D. N. Y. 1957). 

The Court of Appeals for the 1st Circuit has denied relief to an 
oil company seeking to enforce fair trade prices where the oil company 
and the defendant were in competition with each other with respect 
to commercial accounts. Esso Standard Oil Co. v. Secatore’s, Inc., 
CCH Tr. Reg. Rep. Par. 68,695 (1957). Concluding from McKesson 
& Robbins, supra, that any competition for customers is an absolute 
bar to price maintenance agreements, the majority of the court 
rejected plaintiff's argument that it was entitled to an injunction 
applicable to prices to that trade for which it and the defendant did 
not actually or potentially compete, i.e., the motoring public. 

Fair trade was successfully used as a defense to criminal charges 
of price fixing in United States v. Socony Mobil Oil Co., 150 F. Supp. 
202 (D. Mass. 1957). For the purpose of the motion to dismiss 
only, it was assumed that the oil company had agreed with service 
station dealers concerning the dealers’ margin, i.e., their resale price. 
The court rejected the Government’s claim that gasoline stored in an 
underground tank at a service station from which it was piped to a 
pump having a label designating the brand or name of the producer 
or distributor was not a container bearing a trade name within the 
meaning of the McGuire Act. The court then went on to state that 
nothing in that Act limited its exemptions to formal fair trade agree- 
ments; since Massachusetts law upholds fair trade, the «ase was 
dismissed. 

The Pennsylvania Supreme Court has ruled that the giving of 
trading stamps does not violate the fair trade act of that state, char- 
acterizing the giving of such stamps as nothing more than the equiv- 
alent of a normal cash discount, a term of payment and not a price 
reduction. Gever v. American Stores Co., 127 A. 2d 694 (1956). 
In Norman M. Morris Corp. v. Hess Brothers, Inc., 243 F. 2d 274 
(3rd Cir. 1957), the Pennsylvania fair trade law was upheld as to a 
nonsigner, relying principally on Old Dearborn Distributing Co. v. 
Seagram Distillers Corp., 299 U. S. 183 (1936), holding such legis- 
lation to be an appropriate exercise of state police power to protect 
the supplier’s property interest in his trademark from impairment 
through price cutting by resellers. 











78 THE ANTITRUST BULLETIN 


By reason of twin decisions in two different Circuits, it now 
appears established that a mail order house located and selling in a 
non-fair trade area may, with impunity, advertise its wares, for 
delivery by mail, in fair trade states at below the established prices. 
Bissell Carpet Sweeper Co. v. Masters Mail Order Co., 240 F. 2d 
684 (4th Cir. 1957); General Electric Co. v. Masters Mail Order Co., 
CCH Tr. Reg. Rep. Par. 68,715 (2d Cir. 1957). In the Bissell case 
Judge Soper, for the court, ruled that merely advertising goods in 
Maryland at below fair trade prices was not actionable; to come 
within the prohibition of the Maryland law the activities must relate 
to a sale of goods within Maryland. In the General Electric case, 
Chief Judge Clark construed the McGuire Act as an exception to the 
national policy against restraints on trade. He stated that the excep- 
tion was restricted to contracts governing resales in jurisdictions that 
have adopted “fair trade” as a policy, that a contract made in a fair 
trade state (in this case, New York) to govern a resale in a non-fair 
trade state (District of Columbia) was illegal. Failure of defendant 
to pay the District of Columbia sales tax was deemed irrelevant. 


7. Consent Decrees 


The Government has continued to use consent decrees as a major 
tool in antitrust enforcement. Matters in which they have been so 
used, in addition to patent cases noted above, include those involving 
trade associations, particularly the allocation of customers or terri- 
tories, United States v. Cigarette Merchandisers Assn, CCH Tr. 
Reg. Rep. Par. 68,599 (S. D. N. Y. 1957), restrictions on member- 
ships and rules pertaining to prices, United States v. Haverhill Fuel 
Oil Distributors’ Ass'n, CCH Tr. Reg. Rep. Par. 68,492 (D. Mass. 
1956), and attempts to fix prices, United States v. Garden State Retail 
Gasoline Dealers Ass'n, CCH Tr. Reg. Rep. Par. 68,493 (D. N. J. 
1956), United States v. Memphis Retail Appliance Dealers Ass’n, 
CCH Tr. Reg. Rep. Par. 68,704 (W. D. Tenn. 1957). In the 
Garden State case the association was ordered dissolved. 

Similarly the Government has obtained consent decrees enjoining 
exclusive area distributorships, United States v. J. P. Seeburg Corp., 
CCH Tr. Reg. Rep. Par. 68,613 (N. D. Ill. 1957), and enjoining 
(for ten years) the acquisition by one company of the stock or assets 
of any company engaged in the same industry. United States v. 
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Schenley Industries, Inc., CCH Tr. Reg. Rep. Par. 68,664 (D. Dela. 
1957). In a “consent” decree which was in fact not consented to by 
the Government, the defendants were prohibited from fixing price 
quotations to the Government for the interstate movement of house- 
hold goods of military personnel. United States v. Aero Mayflower 
Transit Co., CCH Tr. Reg. Rep. Par. 68,526 (S. D. Ga. 1956). 

In United States v. ASCAP, CCH Tr. Reg. Rep. Par. 68,524 
(S. D. N. Y. 1956), the court denied petitions of private parties to 
intervene in a matter where a consent decree had been entered in 
1941 and an amended decree entered in 1950. The Government had 
adequately represented the interests of petitioners and of the public. 


B. Criayton Act Cases 


1. Discrimination in Prices or Allowances 


A case wherein the FTC sought affirmance and enforcement of a 
Clayton Act cease and desist order has now run its course. Originally, 
the circuit court denied enforcement of those paragraphs of the order 
relating to price discrimination under Section 2(a) on the basis that 
an FTC investigation did not disclose substantial violations of such 
paragraphs; enforcement was ordered of those paragraps relating to 
disproportional allowances under Section 2(d), substantial violations 
having been shown. Federal Trade Commission v. American Crayon 
Co., 223 F. 2d 264 (6th Cir. 1955). The Supreme Court reversed, 
remanding to affirm and enforce the Section 2(d) paragraphs of the 
order, with instructions to consider the Commission’s petition for 
affirmance and enforcement of the 2(a) paragraphs. 352 U. S. 806 
(1956). Thereupon, the Court of Appeals affirmed the complete 
FTC order. Federal Trade Commission v. American Crayon Com- 
pany, CCH Tr. Reg. Rep. Par. 68,642 (6th Cir. 1957). 

Klein v. Lionel Corp., 237 F. 2d 13 (3d Cir. 1956), holds that a 
retailer purchasing a manufacturer’s products from a jobber has no 
cause of action under Section 2(a) against the manufacturer, even 
though he purchased at a smaller discount than that given to those 
retailers to whom the manufacturer was selling direct. To have a 
Section 2(a) claim, one must be a direct purchaser from the defen- 
dant. In a similar vein is Baim & Blank, Inc. v. Philco Corp., 148 F. 
Supp. 541 (E. D. N. Y. 1957). The fact that plaintiff had purchased 
only from a wholly-owned subsidiary of Philco Corporation (but not 
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from the parent company) necessitated dismissal of the case against 
the parent. Even though Philco and its subsidiary had interlocking 
officers, there was no demonstration that the subsidiary was merely 
the alter ego of the parent. 

No substantial injury to competition was found, hence motions to 
dismiss and for summary judgment were granted in another 2(a) 
case, Alexander v. Texas Co., 149 F. Supp. 37 (W. D. La. 1957). 
Plaintiff, a former Texaco dealer, sued for treble damages, claiming 
that defendant discriminated in favor of twelve other Texaco dealers 
in his marketing area during a price war; plaintiff had not requested 
price assistance and had paid 3.65¢ per gallon more for gasoline than 
did the other Texaco dealers. Taking judicial notice that plaintiff 
was one of 19 Texaco dealers in the area, that there were more than 
200 other gasoline stations, the court ruled that the alleged discrim- 
ination could not have substantially lessened competition. Because 
plaintiff had reopened as a Conoco dealer at another location in the 
area within four months of his lease cancellation by Texaco, the latter 
was not monopolizing, in the view of the court. Sheffield v. Texas 
Co., CCH Tr. Reg. Rep. Par. 68,657 (W. D. La. 1957), was dis- 
missed on substantially the same grounds. 

A number of cases involving the distribution of automobile re- 
placement parts have now been decided. In Moog Industries, Inc. 
v. Federal Trade Commission, 238 F. 2d 43 (8th Cir. 1956), cert. 
granted 353 U.S. 908 (1957), the court found that volume discounts 
and rebates ranging up to 19% of cumulative annual purchases 
resulted in the statutory “injury” even though all of defendant’s 
other customers who testified stated that they were not injured by 
the rebates to the favored customer. The court brushed aside this 
testimony by saying “A witness cannot be allowed by conclusion to 
deny a mathematical fact, * * *” 238 F. 2d at 51. Further, the 
Commission’s cease and desist order was not deemed defective in 
failing to set forth the provisos excusing otherwise illegal price dis- 
criminations, relying on the Ruberoid case, 343 U. S. 470 (1952). 

The Court of Appeals for the 7th Circuit considered almost 
parallel cases in the same industry in EB. Edelmann & Co. v. Federal 
Trade Commission, 239 F. 2d 152 (1956), and Whitaker Cable Corp. 
v. Federal Trade Commission, 239 F. 2d 253 (1956), cert. den. 353 
U. S. 938 (1957). In Edelmann discounts ranged up to 15%, based 
on quantities purchased. The court found no merit in the argument 
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that there was no proof of actual or probable injury to competition 
and in defendant’s proffered meeting competition defense. As to the 
latter, Judge Swaim observed that Edelmann’s discount schedules 
were not the same as those of its two principal competitors. In 
Whitaker the discounts ranged up to 30%, and again Judge Swaim 
brushed aside the argument that there was no probable injury to 
competition. Once again the meeting competition defense failed, in 
this instance because Whitaker claimed that it followed the discount 
system of its competitors; according to the court this does not neces- 
sarily preclude a finding of a Section 2(a) violation, relying on 
Staley, 324 U. S. 746, 753 (1945). The Court of Appeals for the 
District of Columbia likewise affirmed a Section 2(a) order in P. 
Sorensen Mfg. Co. v. Federal Trade Commission, CCH Tr. Reg. 
Rep. Par. 68,721 (1957). 

A geographical price discrimination case deserves mention. In 
Maryland Baking Co. v. Federal Trade Commission, CCH Tr. Reg. 
Rep. Par. 68,681 (4th Cir. 1957), the baking company cut its price 
about 25% on a particular product in the limited area in which a 
small competitor operated for the purpose, according to the court, 
of driving the competitor out of business. Elsewhere the company 
maintained higher prices. In upholding the Commission’s cease and 
desist order even though such order was not limited to the particular 
product and to the particular trading area in which the price cut 
had existed, the court observed that since the company had been 
found guilty of a flagrant violation of Section 2(a) it was properly 
enjoined from such practices in all areas in which it was doing 
business. However, the court took note of the company’s objection 
that the effect of the FTC order as originally entered would be to 
put its prices in a strait-jacket throughout the country. The court 
interpreted a modified version of the FTC order as forbidding price 
discrimination within any area in the United States, but as not 
requiring uniform prices throughout the country nor forbidding the 
company’s making prices in good faith to meet competition. The 
predatory pricing tactics of the seller in this case distinguish it from 
Balian Ice Cream Co. v. Arden Farms Co., 231 F. 2d 356 (9th Cir. 
1955), cert. den. 350 U. S. 991 (1956), wherein territorial price 
discriminations were found not unlawful by reason of the seller’s 
lowering his price in an area to meet local competitive conditions in 
the area. 
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The statutory defenses have been before the courts in several 
cases. The Court of Appeals for the 2d Circuit upheld a cost savings 
defense in Reid v. Harper & Brothers, 235 F. 2d 420 (1956), cert. 
den. 352 U. S. 952 (1956). Conceding that its prices to plaintiff 
were higher than to several other customers, defendant introduced 
evidence showing cost savings in dealings with these other customers. 
Further, a cost study, using 1951 figures but adjusted backwards 
for the period of the complaint (1941-50), was upheld as meeting 
the minimal requirements of sound accounting principles. The court 
approved justifying a price differential on an aggregate basis rather 
than trying to justify each and every transaction. 

Undoubtedly another chapter in the extended story concerning 
the meeting competition defense under Section 2(b) of the Clayton 
Act as amended will be written during the next year, inasmuch as 
the Supreme Court has granted certiorari in Standard Oil Co. v. 
Federal Trade Commission, 233 F. 2d 649 (7th Cir. 1956), cert. 
granted 352 U. S. 950 (1956). It will be remembered that this 
case was twice argued before. the Court, which ruled in 1951 that 
the good faith meeting of a competitor’s equally low price constitutes 
an absolute defense to a charge of price discrimination. 340 U. S. 
231. Following that opinion, the FTC in a split decision found that 
Standard had not acted “in good faith” in meeting competitive offers 
to four of its customers. The majority of the FTC ruled, for the 
first time in this protracted case, that Standard, in reducing its. prices 
to these jobbers, adhered to an industry pricing system, analogous 
to that in Staley, 324 U. S. 746 (1945). The Court of Appeals 
set aside this finding as unsupported by the record, stating “The 
bargaining and haggling which took place between petitioner and 
the four involved ‘wholesalers’ prior to a reduction in prices to them 
is hardly consistent with the Commission’s theory that prices were 
reduced pursuant to a system.” 233 F. 2d 649, 654. This problem 
of whether there is a “pricing system’ when a seller meets com- 
petition selectively, rather than meeting all competition, is one of 
the principal points raised by the petition for certiorari. 

Standard Oil Co. v. Brown, 238 F. 2d 54 (5th Cir. 1956), prin- 
cipally involved the question of whether or not it must affirmatively 
appear that a seller was meeting a “lawful” lower price of a com- 
petitor in order to avail itself of the meeting competition defense. 
The court gave lengthy consideration to Standard Oil Co. v. Federal 
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Trade Commission, supra, and to the later 7th Circuit opinion in the 
same case. After observing that the Supreme Court had used the 
word “lawful” in part and had omitted it in part, Judge Tuttle con- 
cluded that the high Court did not intend to add as a requirement 
that the seller must affirmatively prove that the lower price he sought 
to meet was one which did not, in fact, result in some violation, 
unknown to him, of the Robinson-Patman Act. The most that could 
be made of the inclusion of “unlawful” in the Supreme Court opinion 
was that if the seller discriminated in price to meet prices that he 
knew to be illegal or that were inherently illegal, then there was a 
failure to prove “good faith,” a basic element of the defense. 

The question of whether Section 3 of the Robinson-Patman Act 
gives a cause of action to a private party in a civil suit has been 
repeatedly argued in various cases. Because certiorari has been 
granted by the Supreme Court in some of these cases, it is evident 
that the final answer to this question has not been given. The Court 
of Appeals for the 10th Circuit in Vance v. Safeway Stores, Inc., 239 
F. 2d 144 (1956), certiorari granted 352 U. S. 1023 (1957), ruled 
that an injured party could recover treble damages under Section 3. 
The court stated that it was generally understood when the Robinson- 
Patman Act was passed that Section 3 was supplementary to, and 
amendatory of, the antitrust laws. The same court assumed that a 
private right of action under Section 3 existed in Ben Hur Coal Co. 
v. Wells, 242 F. 2d 481 (1957), cert. den. 25 U. S. L. W. 3366 
(1957), but in this case upheld the dismissal of the claim on the 
ground that the price reductions complained of were not motivated by 
malice or by an intent to injure or destroy competition. The evidence 
tended to show that defendant’s lower prices were made to increase 
volume and therefore attain a lower cost per unit of coal produced. 

The Court of Appeals for the 7th Circuit went the other way in 
Nashville Milk Co. v. Carnation Co., 238 F. 2d 86 (1956), certiorari 
granted 352 U. S. 1023 (1957), when it ruled that Section 3 of the 
Robinson-Patman Act was not an “antitrust law” within Section 1 
of the Clayton Act, hence plaintiff had no right to sue for treble 
damages and for injunctive relief. The court relied on the text of the 
Act itself and on legislative history. The same court reached the 
same conclusion in Mackey v. Sears, Roebuck & Co., 237 F. 2d 869 
(1956), discussed above. 
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2. Quantity Limits 


The Court of Appeals for the District of Columbia, in an opinion 
by Judge Miller, has now ruled that the FTC Quantity Limit Order 
applicable to discounts on tires may not stand. Federal Trade Com- 
mission v. B. F. Goodrich Co., 242 F. 2d 31 (D. C. Cir. 1957). The 
FTC Order was supposedly issued pursuant to a proviso of Section 
2(a) of the Clayton Act which authorizes the FTC to “fix and estab- 
lish quantity limits . . . as to particular commodities . . . where it 
finds that available purchasers in greater quantities are so few as to 
render differentials on account thereof unjustly discriminatory or 


bb) 


promotive of monopoly. . . .” In this instance involving the only 
Order issued by the Commission under this quantity limit proviso, 
the Commission conceded that its formal findings did not include a 
finding that available purchasers in quantities greater than a carload 
of tires were “so few” as to render differentials based on such quan- 
tities injuriously discriminatory or promotive of monopoly. The FTC 
argued in vain that the necessary finding sufficiently appeared 
in its opinion entitled “Statement of Basis and Purpose” which accom- 
panied the Commission findings and order. The court analogized the 
case to F. R. C. P. 52, which has been construed as meaning, when 
the trial court does make findings denominated as such, that such 
findings alone serve as the court’s findings, and that nothing in a 
written opinion may be taken to modify such findings. Ohlinger v. 
United States, 219 F. 2d 310 (9th Cir. 1955). 


3. Exclusive Dealing 


During the past year little has been decided to dispel the confusion 
concerning the extent to which economic evidence is necessary to 
prove injury to competition in exclusive dealing cases. As was 
reported here last year the Courts of Appeals at least have recently 
tended to revive the per se illegality concept when faced with an 
exclusive dealing situation involving a substantial dollar volume of 
products. Anchor Serum Co. v. Federal Trade Commission, 217 F. 
2d 867 (7th Cir. 1954); Dictograph Products, Inc. v. Federal Trade 
Commission, 217 F. 2d 821 (2d Cir. 1954). These cases seem to be 
a throwback to the “quantitative substantiality” doctrine seemingly 
set forth in the Standard Stations case, 337 U. S. 293 (1949), 
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wherein exclusive dealing was held to be illegal on a mere showing 
that a significant amount of commerce was involved. 

Perhaps the only case treating the periphery of this problem was 
United States Hoffman Machinery Corp. v. Valeteria Cleaners, Inc., 
143 F. Supp. 797 (D. Minn. 1956), a suit for the price of goods 
sold and delivered pursuant to contract. It involved the effect of a 
clause in the contract prohibiting the purchaser from handling equip- 
ment supplied by others than plaintiff. Assuming arguendo that this 
contractual provision was an illegal restraint, Judge Devitt held that 
the action could properly rest on the remaining portions of the agree- 
ment which were valid and could be enforced. 


4. Mergers 


During the past year several attempts have been made without 
success to obtain preliminary injunctions against proposed mergers. 
In Federal Trade Commission v. International Paper Co., 241 F. 2d 
372 (2d Cir. 1956), the Commission petitioned to enjoin an impend- 
ing acquisition by International of two other companies, claiming 
that such action would violate Section 7 of the Clayton Act, that if 
the acquisition proceeded and the FTC should then, after hearings, 
find that the Section had been violated, it would be impossible to 
unscramble the assets. The court dismissed the petition, observing 
that, under the Clayton Act, the Commission could enforce Section 7 
only by cease and desist orders. Additionally under 15 U. S. C. 
Section 21, the Court of Appeals acquires jurisdiction to review an 
FTC order only after the administrative proceeding has been con- 
cluded; the court has no fact finding power under the Clayton Act. 
The “All Writs” Act, 28 U. S. C. §1651(a), authorizing Courts 
of Appeals to issue any writ “necessary or appropriate in aid of their 
respective jurisdictions’ was not usable; since the FTC had no 
authority to seek an injunction, the Court of Appeals had no power 
to grant it. A comparable holding was Netter v. Ashland Paper 
Mills, Inc., CCH Tr. Reg. Rep. Par. 68,598 (S. D. N. Y. 1957), 
denying a motion to stay a merger filed by stockholders of a company 
which was to be merged into a second company. No justification 
was seen for restraining the merger on the theory that a later trial 
would prove that the merger would be in violation of the antitrust 
laws. 
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The merger of Hazel-Atlas Glass Company into Continental Can 
Company brought forth governmental action on two fronts which to 
date has been unsuccessful. United States v. Continental Can Co., 
143 F. Supp. 787 (N. D. Cal. 1956), holds that the merger would 
not contravene a 1950 decree enjoining Continental from acquiring 
any interest in any concern manufacturing or selling “containers.” 
Although Hazel-Atlas was the third largest glass container manu- 
facturer, Continental had never made glass containers. The court 
ruled that the old decree was limited to the issues presented by the 
pleadings and intended to be adjudicated at the time of its entry. 
The Government thereupon sought, and was refused, a temporary 
restraining order in another court. The complaint did not show 
that plaintiff would suffer immediate irreparable loss if the acquisi- 
tion was made; should the acquisition be found to be in violation of 
the Clayton Act, the Government could obtain relief through divesti- 
ture. United States v. Continental Can Co., CCH Tr. Reg. Rep. 
Par. 68,476 (S. D. N. Y. 1956). 


C. PRocEDURAL AND JURISDICTIONAL MATTERS 


1. Scope and Enforcement of Decrees or Agency Orders 


The appellate courts have continued to take an active interest in 
Federal Trade Commission orders and in the form and effect of court 
decrees in antitrust cases. In Federal Trade Commission v. National 
Lead Co., 352 U. S. 419 (1957), the Commission had found, under 
Section 5 of the FTC Act, that various sellers of lead pigments had 
conspired to adopt and use a zone delivered price system resulting in 
identical prices at points of sale. In addition to enjoining joint action 
in adopting the uniform system of pricing, the Commission also 
enjoined each of the defendants from individually adopting any system 
of pricing which would result in a matching of each other’s prices. 
The Court of Appeals for the 7th Circuit had set aside that part. of 
the FTC order which prohibited such individual zone pricing. 227 F. 
2d 825 (1955). The Supreme Court in a unanimous opinion by 
Mr. Justice Clark reversed, pointing out that the applicable portion 
of the FTC order was temporary, the Commission having expressed 
its intention, upon application, to vacate this section of the order. 
To the Court the order was directed solely at the use of a zone 
delivered price system which would result in competitors having 
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identical prices. The Court carefully observed that zone delivered 
pricing per se was not outlawed. 352 U. S. at 425. 

In a 5 to 3 decision the Court sought to unwind a thoroughly 
involved procedural situation originating in suits for patent royalties. 
U. S. Gypsum Co. v. National Gypsum Co., 352 U. S. 457 (1957). 
After over 10 years of litigation during which U. S. Gypsum’s price 
fixing patent licensing agreements were found to be illegal per se, 
the District Court for the District of Columbia entered a final decree 
enjoining such agreements on May 15, 1951. Thereupon U. S. 
Gypsum brought suit in several federal courts other than the District 
of Columbia for royalties under the provisions of the old license agree- 
ments, under a quantum meruit theory, and also claiming damages 
for patent infringement. Upon petition, the District of Columbia 
Court enjoined further prosecution of these actions, ruling that the 
1951 decree should be modified to enjoin the prosecution of infringe- 
ment suits. 

The Supreme Court reversed with respect to the quantum meruit 
and the patent infringement claims, pointing out that the record was 
silent on any happening in the gypsum industry since 1941, hence the 
District Court was in error in holding as a matter of law that an 
unpurged use of the patents had been shown. The mere inclusion in 
the complaints of counts seeking recovery of royalties under the 
illegal licensing agreements did not constitute a new misuse of the 
patents, distinguishing the Hartford Empire cases, 323 U. S. 386 
(1945), and 324 U. S. 570 (1945), where an injunction against 
infringement suits was part of the original relief granted the Govern- 
ment. The Court ordered the case remanded to the District of 
Columbia Court for the taking of evidence upon the issues of misuse 
and purge; that should the antitrust court conclude that plaintiff 
was not barred from recovery on the quantum meruit and infringe- 
ment counts, that court should then direct that the trial and disposition 
of all other issues, including any defense of patent invalidity, take 
place in the other District Courts in which the suits for royalties had 
originally been filed. 

The Court of Appeals for the 7th Circuit took the unusual step in 
C. E. Niehoff & Co. v. Federal Trade Commission, 241 F. 2d 37 
(1957), of modifying an FTC cease and desist order in a price dis- 
crimination case so that it would take effect at such time in the future 
as the court might direct on its own motion or upon motion of the 
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FTC. Niehoff had pointed out that 90% of its business was in the 
automotive ignition line, that 16 of its 19 competitors had neither 
FTC proceedings nor orders against them, hence were free to continue 
their pricing practices, that if Niehoff were foreclosed from its tradi- 
tional pricing, it would be forced out of business. Over strenuous 
Commission objection, the court found that under Section 11 of the 
Clayton Act it could modify an order of the Commission by changing 
that part specifying the time when the order shall take effect. Certi- 
orari has been granted, 25 U. S. L. W. 3359 (1957). But the same 
court in another Section 2(a) case, P. @ D. Mfg. Co., Inc. v. Federal 
Trade Commission, CCH Tr. Reg. Rep. Par. 68,629 (7th Cir. 1957), 
and the 8th Circuit in Moog Industries, Inc. v. Federal Trade Com- 
mission, 238 F. 2d 43 (1956), refused a request to postpone the 
effective date of the order. Niehoff was distinguished in P. & D. 
because of record evidence that Niehoff would be forced out of 
business if the order were not stayed; but in P. & D. no such proof or 


argument was made. Certiorari has also been granted on this ques- 
tion in Moog, 353 U.S. 908 (1957). 


2. References to Masters 


The propriety and effect of references of antitrust cases to Masters 
has come under appellate court scrutiny during the past year. La Buy 
v. Howes Leather Co., 352 U. S. 249 (1957), arose out of the 
referral by Judge La Buy of two antitrust cases to a Master for trial. 
Over objections by all parties the references were made on the Judge’s 
own motion because the cases were very complex, would take con- 
siderable time to try, and the Judge’s calendar was congested. In a 
5 to 4 decision the Supreme Court affirmed the issuance of mandamus 
writs by the Court of Appeals ordering Judge La Buy to vacate his 
orders. Mr. Justice Clark, for the majority, ruled that since the 
Court of Appeals could at some stage of the antitrust proceedings 
entertain an appeal in these cases, it had power in proper circum- 
stances, as here, to issue writs of mandamus. A reference is to be 
made under F. R. C. P. 53(b) only in exceptional instances; com- 
plexity of cases and congestion of calendars were not exceptional 
circumstances warranting a reference. 

In In re Turpentine & Rosin Factors, Inc., 238 F. 2d 458 (5th 
Cir. 1956), the court refused a writ of mandamus where the case had 
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already been tried before the Master, final decrees were imminent, 
and the record was uncertain concerning the filing of a demand for 
jury trial. 


3. Federal Trade Commission Subpoena Power 


Considerable litigation has developed in the past year concerning 
Federal Trade Commission subpoenas. Federal Trade Commission 
v. Reed, 243 F. 2d 308 (7th Cir. 1957), holds that the president 
of a company charged with violation of Section 2(d) of the Clayton 
Act must comply with a subpoena duces tecum. The Court found 
no merit in the contention that the Commission may not properly 
use the subpoena power granted it by Section 9 of the FTC Act in 
proceedings arising out of claimed violations of the Clayton Act. It 
cited with approval Menzies v. Federal Trade Commission, 242 F. 
2d 81 (4th Cir. 1957), cert. den. 25 U. S. L. W. 3338 (1957), 
another Section 2(d) case, wherein subpoenas duces tecum on the 
presidents of each of the companies charged with violations were 
upheld. According to Menzies, the FTC Act and the Clayton Act 
were before Congress at the same time, were in pari materia, and 
dealt with the same subject matter. A similar ho]ding is Federal 
Trade Commission v. Rubin, CCH Tr. Reg. Rep. Par. 68,505 (2d 
Cir. 1957). 

Further, in Federal Trade Commission v. Tuttle, CCH Tr. Reg. 
Rep. Par. 68,669 (2d Cir. 1957), cert. denied 25 U. S. L. W. 3374 
(1957), a majority of the 2d Circuit held that Section 9 of the 
FTC Act gave the Commission power to subpoena the records of 
the Athletic Goods Manufacturers Association in the possession 
of the Association’s accountants. The Commission had before it 
a proceeding under Section 7 of the Clayton Act against A. G. 
Spalding & Bros., Inc., concerning the acquisition by that company 
of the capital stock of Rawlings Manufacturing Company. Another 
case arising out of the same Spalding case was Federal Trade Com- 
mission v. Bowman, 149 F. Supp. 624 (N. D. Ill. 1957), wherein 
Judge Hoffman ruled that the president of a competitor of Spalding 
must comply with an FTC subpoena; again it was held that under 
Section 9 of the FTC Act the Commission has subpoena power in 
Clayton Act cases, that FTC subpoenas may be issued against per- 
sons not parties to a proceeding. And Chief Judge Murphy in 
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Federal Trade Commission v. Scientific Living, Inc., CCH Tr. Reg. 
Rep. Par. 68,673 (M. D. Pa. 1957), stated that the FTC had power 
to require the attendance of witnesses by subpoena in proceedings of 
a purely investigatory nature. In this instance the Commission 
was investigating compliance by the company with a cease and desist 
order. 

In a measure, the Court of Appeals for the 9th Circuit is not in 
accord with the views of the other Circuits noted above. Crafts v. 
Federal Trade Commission, CCH Tr. Reg. Rep. Par. 68,641 (9th 
Cir. 1957), concerned an official of a California insurance company 
upon whom the FTC served a subpoena duces tecum in a proceed- 
ing against his company. After observing that the present proceed- 
ing to enforce the subpoena was frankly initiated to gain disclosure 
of all records of the insurance company, the court stated that the 
District Court should have considered the extent of the authority 
of the Commission, particularly in the face of the McCarran Act, 
15 U. S. C. §§1011-1012, and should have decided whether the 
McCarran Act and the California laws have withdrawn the power 
from the FTC to regulate interstate commerce in insurance. To the 
court the subpoena was so broad on its face and the implications of 
the FTC comphaint were so far reaching that it would have been 
almost impossible to frame appropriate limitations; accordingly, the 
proceedings to enforce the subpoena were dismissed. 


4. State v. Federal Jurisdiction 


The asserted jurisdiction of the Federal Trade Commission over 
insurance companies in matters involving alleged false and deceptive 
advertising has been overruled in American Hospital and Life Insur- 
ance Co. v. Federal Trade Commission, CCH Tr. Reg. Rep. Par. 
68,675 (5th Cir. 1957). The company operated in 14 states; by a 
3 to 2 decision the Commission had reversed its Hearing Examiner 
and held that in passing the McCarran Act Congress did not deprive 
the Commission of the power to regulate the interstate activities of 
insurance companies. In holding to the contrary, the court referred 
to the judicial and congressional history applicable to the regulation 
of insurance, including the South-Eastern Underwriters case, 322 
U. S. 533 (1944), and the McCarran Act. It observed that under 
this Act the Sherman, Clayton and FTC Acts applied to interstate 
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insurance only to the extent that it is not regulated by state law, that 
the Hearing Examiner had found effective regulation of insurance 
advertising in all states but one where the company did business, and 
that this state had passed such laws during the pendency of the case. 
The Commission therefore had no jurisdiction over the matter. Par- 
allel rulings have been made by other Courts of Appeals. National 
Casualty Co. v. Federal Trade Commission, 25 U. S. L. W. 2597 
(6th Cir. 1957); see also Crafts v. Federal Trade Commission, CCH 
Tr. Reg. Rep. Par. 68,641 (9th Cir. 1957). Similarly a suit for 
treble damages, brought by an insurance broker against various 
Massachusetts insurance companies, was dismissed because, among 
other reasons, the Massachusetts law fully regulated the acts of the 
defendants. Miley v. John Hancock Mutual Life Insurance Co., 148 
F. Supp. 299 (D. Mass. 1957). 


5. Miscellaneous 


The majority of the Court in Lawlor v. National Screen Service 
Corp., 352 U. S. 922 (1957), agreed with the Court of Appeals for 
the 3rd Circuit that the District Court was in error when it granted 
summary judgment on the basis of a theory of per se invalidity of 
exclusive dealing contracts under the Sherman Act. However, be- 
cause the Court of Appeals had considered other issues in the case, 
the majority stated, “In order that the District Court not be bound 
by the consideration the Court of Appeals gave to the remaining issues, 
and without reaching any of the same, we grant the petition for writ 
of certiorari, vacating the judgments, and remand the cause to the 
District Court for trial.” In its opinion the Court of Appeals had not 
only overruled the per se illegality of exclusive agreements, but had 
also observed that if National’s dominant position was the result of 
natural business growth, it should not now be condemned, that 
whether National’s services compete with other media of movie ad- 
vertising was a disputed factual issue requiring a trial. 238 F. 2d 59 
(3rd Cir. 1956). 

Other matters having to do with practice and procedure in anti- 
trust cases included the permitting of defendants in a Sherman Act 
price fixing case to change their pleas from not guilty to nolo con- 
tendere over the objection of the Government. United States v. 
B. F. Goodrich Co., CCH Tr. Reg. Rep. Par. 68,713 (D. Colo. 1957). 
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Judge Breitenstein observed that nolo pleas had been before the 
Supreme Court without criticism, that the plea has long existed, that 
when Congress passed Section 5 of the Clayton Act it did not eliminate 
the plea, and that Rule 11 of the Federal Rules of Criminal Pro- 
cedure specifically permits the plea. 

The Court of Appeals for the 3rd Circuit held in TCF Film Corp. 
v. Gourley, 240 F. 2d 711 (1957), that under extraordinary circum- 
stances one District Court Judge sitting in the same case may overrule 
the decision of another such Judge. In this instance the Judge who 
had originally denied a motion for leave to file an amended and sup- 
plementary complaint was not available when plaintiffs filed a motion 
for rehearing; another District Judge heard this motion and entered 
an order vacating and setting aside the prior order. 


United States v. Maryland State Licensed Beverage Ass'n, 240 
F. 2d 420 (4th Cir. 1957), holds that the Government in a prosecution 
under the Sherman Act is not required to elect between a count charg- 
ing violation of Section 1 and a count charging violation of Section 2. 
Although the same evidence was relied upon to establish the con- 
spiracy charged in both counts, the court observed that this does not 
mean necessarily that there was only one conspiracy. To require an 
election was to prejudice the prosecution. 

The matter of jurisdiction over defendants in antitrust cases has 
repeatedly been before the courts. The Court of Appeals for the 6th 
Circuit in Massey-Harris-Ferguson, Ltd. v. Boyd, 242 F. 2d 800 
(1957), refused to disturb service of process on a Canadian corpora- 
tion against whom plaintiffs were seeking treble damages for alleged 
Sherman Act violations. Service was had on the Canadian concern 
by serving an Assistant Branch Manager of the Memphis office of a 
wholly owned American subsidiary of the Canadian corporation and 
by serving an officer of both the American and Canadian companies 
in Detroit. The District Judge had stated that the American company 
was merely an adjunct of the Canadian company, that 60% to 65% of 
the business done by the Memphis office of the American company was 
shipped into that office by the Canadian company, that the American 
company was mainly the sales outlet for the Canadian concern, that 
there were interlocking officers and directors, and that annual state- 
ments of the Canadian company showed that the American company 
was a division or branch. 
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Waldron v. British Petroleum Co., 149 F. Supp. 830 (S. D. N. Y. 
1957), hold that Standard Oil of California was not entitled to a dis- 
missal of a treble damage case based on improper venue. Judge 
Dawson pointed out that in that company’s annual report the southern 
part of New York was described as one of its “principal marketing 
areas,” that two of the company’s wholly owned subsidiaries admit- 
tedly did business in New York and were chiefly concerned with per- 
forming functions for the parent company, that the activities of these 
subsidiaries under a less elaborate corporate set-up would be conducted 
directly by branch offices or agents of the company. The usual venue 
provisions were said to have been broadened by Section 12 of the 
Clayton Act, thereby distinguishing Cannon Mfg. Co. v. Cudahy 
Packing Co., 267 U.S. 333 (1925), as upholding the separate identity 
of two corporations. Additionally, the Court observed that in two 
other pending antitrust cases, Standard of California had not contested 
the jurisdiction or venue of the Court in the Southern District of 
New York. In a similar vein was Central Liquor Store, Inc. v. 
Capitol City Liquor Co., CCH Tr. Reg. Rep. Par. 68,645 (D. D. C. 
1957). In denying a distiller’s motion to dismiss the Court observed 
that that defendant’s distributing corporations were engaged solely in 
the sale of that defendant’s products, that another subsidiary was 
engaged in bookkeeping and accounting for the parent; the parent 
was deemed properly within the jurisdiction of the Court. 

On the other hand Judge McGohey ruled that mere allegations of 
the existence of a conspiracy in New York County did not make 
alleged co-conspirators who were not incorporated or authorized to do 
business in New York, had no agent there, and transacted no business 
there, amenable to suit in the Southern District of New York. Such 
defendants were not agents of their alleged co-conspirators for pur- 
poses of venue. Independent Productions Corp. v. Loew’s, Inc., 148 
F. Supp. 460 (S. D. N. Y. 1957). 

Matters having to do with Grand Juries and their functions have 
been before various courts. United States v. Linen Service Council 
of New Jersey, 141 F. Supp. 511 (D. N. J. 1956), holds that com- 
pliance with subpoenas duce tecum served on partnerships confers 
immunity on the partner producing the documents referred to in the 
subpoenas. But the secretary of a labor union, in complying with a 
subpoena duces tecum addressed to the union but who personally did 
not appear before the Grand Jury, merely executing an affidavit of 
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compliance which was exhibited to the Grand Jury, gained no 
immunity by reason of producing the records or of signing the affi- 
davit. United States v. Fish Smokers Trade Council, Inc., CCH Tr. 
Reg. Rep. Par. 68,414 (S. D. N. Y. 1956). 

The Court of Appeals for the 4th Circuit found that the Govern- 
ment was entitled to a writ of mandamus ordering a District Judge 
to reconvene a Grand Jury to continue its investigation of possible 
antitrust violations in the milk industry, to vacate his orders quashing 
subpoenas for documents and limiting the right of government counsel 
to receive and use a transcript of the Grand Jury testimony. United 
States v. United States District Court for the Southern District of 
West Virginia, 238 F. 2d 713 (1956). The Judge below had limited 
subpoenas duces tecum when materiality of the records to be produced 
was not shown, and seriously restricted Government counsel in exam- 
ining subpoenaed documents and otherwise. Further, in the face of 
a Grand Juror’s request for further investigation, the District Judge 
had instructed that the Grand Jury must either proceed promptly to 
indict or state that no one should be indicted. 

In a civil antitrust case, over strenuous objections, the court 
ordered the Department of Justice to produce and permit the inspec- 
tion and copying by defendants of the transcripts of witnesses before 
a Grand Jury. The Government was using the transcript, and equal 
use by defendants would give them the fullest possible knowledge 
of the facts before trial. United States v. Procter @ Gamble Co., 19 
F. R. D. 247 (D. N. J. 1956). Upon failure of the Government to 
produce such transcripts the case was subsequently dismissed. CCH 
Tr. Reg. Rep. Par. 68,457 (D. N. J. 1956). 


D. Private ACTIONS 
1. Measure of Damages 


Various questions applicable to the proper measure of damages 
appeared in Flintkote Co. v. Lysfjord, CCH Tr. Reg. Rep. Par. 
68,674 (9th Cir. 1957), a Sherman Act conspiracy case. According 
to an opinion by Judge Barnes, the former Antitrust Division Chief, 
the lower court erred because, among other things, a large part of 
the jury’s verdict was based on lost profits, but the only evidence as 
to loss of profits was plaintiffs’ testimony based on their expectations 
in a new operation, relying on computations of their past earnings 
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as salesmen for an established firm. Further, the Trial Court had 
permitted the jury to award damages for injuries incurred up to the 
date of trial rather than up to the date the action was filed. However, 
the amount of a settlement paid by co-defendants was properly 
deducted from the damages found by the jury after the actual damages 
had been trebled, rather than deducting the amount of the settlement 
from the actual damages before trebling. 

A clear and forceful analysis concerning this troublesome question 
of damages in a price discrimination case under Clayton Act Section 
2 is to be found in Enterprise Industries, Inc. v. Texas Co., 240 F. 2d 
457 (2d Cir. 1957), cert. den. 25 U. S. L. W. 3342 (1957). The 
court recalled the dictum in Bruce’s Juices, 330 U. S. 743, 757 (1947), 
that “If the prices are illegally discriminatory, petitioner has been 
damaged, in the absence of extraordinary circumstances, at least in 
the amount of that discrimination.” Then it pointed out that the 
question there before the Supreme Court was whether discrimination 
should bar a seller from recovering the contract price from the buyer, 
that in that case the price discrimination applicable to the’ product 
involved, cans used for packing fruit juices, might not have been passed 
on to the consumer by the canner, that accordingly, the amount of 
the discrimination might well be a proper measure of the buyer’s 
damages. In the case at bar, however, plaintiff service station operator 
allegedly purchased gasoline from defendant at higher prices than 
other Texaco dealers in the area. It could have passed on to car 
owners any difference in the price charged it. Because the record was 
silent on whether or how far plaintiff passed on to car owners any 
price differences or whether the higher price plaintiff paid affected 
plaintiff’s gallonage, the Court of Appeals reversed and dismissed the 
complaint. To the court, Section 2(a) should not be read as creating 
a presumption that the amount of the claimed price discrimination is 
the proper measure of damages. 


2. Stockholders Derivative Suits 


Kogan v. Schenley Industries, Inc., 20 F. R. D. 4 (D. C. Del. 
1956), upholds the right of a stockholder of Park & Tilford Corpora- 
tion to bring a derivative suit charging that Schenley’s acquisition of 
the majority of the outstanding shares of his company and Schenley’s 
subsequent actions injured his company. Plaintiff claimed that the 
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stock acquisition was a violation of the Clayton Act, 15 U. S. C. 
§§15 and 18. Under the new Rules of Civil Procedure with their 
“one form of action” the procedural dilemma which formerly barred 
a derivative suit for treble damages was eliminated. Formerly, a 
derivative suit could be had only in equity; but a jury trial for treble 
damages could be had only at law. 

Schechtman v. Wolfson, CCH Tr. Reg. Rep. Par. 68,700 (2d 
Cir. 1957), refused counsel fees to plaintiff who had brought a 
derivative action against the directors of Merritt-Chapman & Scott 
Corporation. Plaintiff had claimed that two Merritt-Chapman direc- 
tors violated Section 8 of the Clayton Act by holding directorships in 
Montgomery Ward & Co. The two individuals had resigned as direc- 
tors of Ward, and the case had been dismissed as moot, with no 
objection by Plaintiff. Plaintiff's failure to show sufficient benefit 
to his corporation disentitled his attorney to reimbursement from the 
defendants. 


3. Other Cases 


A conflict in the Circuit Courts of Appeals has developed con- 
cerning the question of whether a lessor of a motion picture theater 
has a cause of action for alleged injuries to his lessee resulting from 
antitrust violations by motion picture distributors. The 3rd Circuit 
in Melrose Realty Co. v. Loew’s, Inc., 234 F. 2d 518 (1956), cert. 
denied 352 U. S. 890 (1956), adheres to the earlier case from the 
same circuit, Harrison v. Paramount Pictures, Inc., 211 F. 2d 405 
(1954), cert. den. 348 U. S. 828 (1954), that a lessor of a movie 
theater receiving as part of his rental a percentage of admission fees 
may not maintain a suit against its lessee. To the same effect is 
Walder v. Paramount Publix Corp., CCH Tr. Reg. Rep. Par. 68,572 
(S. D. N. Y. 1956). The 7th Circuit has taken the opposite view 
in Congress Building Corp. v. Loew’s, Inc., CCH Tr. Reg. Rep. Par. 
68,725 (1957), holding that the injury to the lessor as a non-operating 
owner was the foreseeable, direct and proximate result of the defen- 
dants’ acts and that the lessor was seeking a direct recovery in his own 
right. This essentially conforms to the view of Judge Hoffman in 
Tower Building Corp. v. Loew’s, Inc.. CCH Tr. Reg. Rep. Par. 
68,537 (N. D. Ill. 1956), in which he refused to direct a verdict of 
not guilty in a theater lessor’s case where plaintiff had a fixed rental 
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plus percentage of gross receipts arrangement. In Harmar Drive-In 
Theatre, Inc. v. Warner Bros. Pictures, Inc., 241 F. 2d 937 (2d Cir. 
1956), because one of the attorneys representing the plaintiff had pre- 
viously represented one of the defendants in another movie case, the 
court ruled that the attorney in question and his law firm were dis- 
qualified from representing the plaintiffs. 

The doctrine of unclean hands has again arisen in a variety of anti- 
trust cases. Chief Judge Dawkins applied the doctrine in a suit by 
several service station dealers and a service station dealers’ association 
against three refiners after finding that plaintiffs had agreed to fix 
retail gasoline prices. Louisiana Petroleum Retail Dealers, Inc. v. 
Texas Co., 148 F. Supp. 334 (W. D. La. 1956). However, General 
Motors Corp. v. Blevins, 144 F. Supp. 381 (D. Colo. 1956), holds, in 
a suit for a declaratory judgment concerning the constitutionality of 
a 1955 Colorado law regulating the dealing in motor vehicles, that 
the defense of “unclean hands” does not deprive the plaintiff of the 
right to attack the constitutionality of the Colorado law. From the 
standpoint of public policy the protection of constitutional rights 
transcends in importance the application of the clean hands maxim. 

Rogers v. Douglas Tobacco Board of Trade, Inc., CCH Tr. Reg. 
Rep. Par. 68,706 (5th Cir. 1957), upheld as reasonable a practice 
among competitors of allocating selling time among their tobacco 
warehouses on the basis of past experience. However, to the court 
it was unreasonable to limit annual increases or decreases in selling 
time to 314% of the previous year’s allocation. With respect to an 
antitrust claim against the personal representatives of one of the 
original defendants who had died during the pendency of the case, 
the court concluded that the policy of the federal law requires the 
survival of the cause of action but only to the extent that actual dam- 
ages may be recovered. 

The Wisconsin Supreme Court has ruled that the fairly common 
service station lease and lease back arrangement is not unlawful under 
Wisconsin law. Johnson v. Shell Oil Co., 80 N. W. 2d 426 (1957). 
The arrangement and its concomitant supply contract between the 
service station dealer and the oil company, whereby the dealer 
was to purchase a minimum annual quantity of gasoline, were deemed 
reasonable though in partial restraint of trade. The Court observed 
that by making improvements in the service station the oil company 
had an investment for which it was entitled to be compensated. 














THE ANTITRUST BULLETIN 


II. FEDERAL LEGISLATIVE ACTIVITY 


At the present writing no federal legislation has passed the cur- 
rent session of Congress. A pre-merger notification bill H. R. 7698, 
has been reported to the House of Representatives (House Report 
486), and appears to have the best chance of all the pending bills for 
enactment at this session. This bill supersedes H. R. 2143 and incor- 
porates amendments approved by the House Judiciary Committee. 
Senate Report 132, of the Senate Subcommittee on Antitrust and 
Monopoly, also treats pre-merger notification. The pending bill would 
require, with certain exceptions, notification of the Department of 
Justice and the Federal Trade Commission sixty days prior to the con- 
summation of any merger of companies having combined assets in 
excess of ten million dollars. The bill would also authorize injunctive 
actions by the Federal Trade Commission to restrain acquisitions. 

The Kefauver Bill, S. 11, which would substantially restrict, if 
not eliminate altogether, the good faith meeting of competition defense 
from the Robinson-Patman Act has had extensive hearings before the 
Senate Antitrust and Monopoly Subcommittee. This bill and similar 
House bills are opposed by the Department of Justice, but a majority 
of the current members of the Federal Trade Commission favor them. 
S. 11 has now been reported out by the Subcommittee with a minor 
modification; whether the Judiciary Committee will report this bill 
is problematical. In contrast to S. 11, S. 1211 and H. R. 980 would 
reaffirm the Supreme Court’s decision in Standard Oil Company v. 
Federal Trade Commission, 340 U. S. 231 (1951), by restating that 
good faith meeting of competition is an absolute defense. The latter 
bills would also specifically allow good faith freight absorption and 
delivered pricing to meet competition. 

Senator Sparkman introduced S. 722 to amend Sections 7 and 15 
of the Clayton Act to prohibit certain bank mergers having an adverse 
competitive effect. Also included in this bill was a pre-merger notifica- 
tion requirement. 

A great deal of attention has been given to marketing in the oil 
industry and hearings have been held by the Roosevelt Subcommittee 
of the House Small Business Committee on various bills. H. R. 426 
would prohibit producers, on pain of fine and imprisonment, from 
selling at both wholesale and retail (including leasing retail stations 
to or from others); H. R. 428 would preclude gasoline marketers 
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from acting as agent for, or receiving compensation from, manu- 
facturers for sale of tires, batteries, and accessories. Following the 
“day in court” philosophy of the recent Automobile Dealers Act 
(Public Law 1026), H. R. 425 would give gasoline retail dealers a 
right to sue in the federal courts to recover damages sustained by 
reason of the producers’ failure to act in “good faith” in complying 
with, terminating or renewing franchises or leases with their dealers. 

In response to the interest in the conflicting antitrust status of 
organized sports, several bills have been introduced. H. R. 5307 
and H. R. 5319 would amend the Sherman Act to include pro- 
fessional baseball. H. R. 6876 and H. R. 6877 would include baseball, 
football, basketball, and hockey within the the antitrust laws except as 
to (1) playing rules, (2) organization of leagues and associations, (3) 
geographical divisional agreements, and (4) employment of players. 
H. R. 5383 proposes to exclude all of these sports from the anti- 
trust laws. 

Private enforcement of the antitrust laws would supposedly be 
encouraged by H. R. 432, which would grant costs and attorneys’ 
fees in private suits for injunctions, and by H. R. 4566 and H. R. 2141 
which would exclude punitive antitrust damages from gross income. 
The latter bills would overrule Commissioner of Internal Revenue v. 
Glenshaw Glass Company, 348 U.S. 426 (1955), which held punitive 
damages taxable as income. A similar bill, H. R. 8864, would also 
exclude attorneys’ fees from gross income. 

Representative Walter introduced H. R. 978 to amend Section 4 
of the Clayton Act to permit, at the court’s discretion, recovery of up 
to double damages for nonwillful violations of the antitrust laws, with 
mandatory treble damages for willful violations. 

Procedural proposals include S. 721 to amend the Clayton Act 
enforcement provisions to parallel Federal Trade Commission Act 
procedures. Orders would become final through court affirmance or 
lapse of time, with the burden on defendant to appeal before the order 
becomes automatically “finalized.” A procedure for contesting a 
proposed consent judgment, decree, or order filed with a court or with 
the Federal Trade Commission is provided by H. R. 427. 

Section 2(a) of the Clayton Act would be amended by H. R. 24 
and H. R. 722. The former would require a seller in “good faith” 
to make known to all of his customers the availability of any quantity, 
seasonal, or other discount given to any buyer. The latter would 
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make Section 2(a) applicable to sales of commodities to Govern- 
mental agencies for resale. 

Labor organizations would be included within the antitrust laws 
under H. R. 678 and H. R. 6515. A joint congressional committee 
to study the advisability of such an action was established pursuant 
to House Concurrent Resolution 162. 
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Supreme Court (as of January 27, 1958) 


Dkt. 24—Federal Trade Commission v. Standard Oil Co. (Sev- 
enth Circuit), Petition filed September 28, 1956. 

December 17, 1956, petition for certiorari was granted and mo- 
tion for leave to file brief of National Congress of Petroleum Retail- 
ers, Inc., et al., as amici curiae was granted. 

January 27, 1958, Judgment affirmed. 

The Court of Appeals for the Seventh Circuit reversed the FTC 
decision that Standard Oil Company of Indiana had discriminated 
in price between competitive purchasers on the grounds that Standard 
Oil Company had granted its lower price in “good faith” to meet 
the equally low price of competitors. 

The Supreme Court affirmed the Court of Appeals’ decision stat- 
ing that the “good faith” definition can be used to justify a lower 
price granted to certain large customers. The Court further held that 
the pricing policy of Standard Oil was not a pricing system in viola- 
tion of the Robinson-Patman Act. The Court, in effect, said that the 
“good faith” definition is available to a defendant without a showing 
upon the part of the defendant that the lower price of the competitor 
which was met by the equally low price of the defendant was a 
lawful price. The dissenting opinion vividly points out the broad 
scope of the majority opinion. The dissent states that a defendant 
should not be permitted the use of a “good faith” defense without 
first establishing that the lower price of a competitor was a lawful 
price and that the burden of showing that such price was lawful 
should be borne by the defendant. 


Dkt. 51—United States v. Procter @ Gamble Co. (U. S. District 
Court of New Jersey), Appeal filed December 3, 1956-February 25, 
1957, further consideration of the question of jurisdiction is post- 
poned to hearing on the merits. 
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The United States District Court for New Jersey dismissed a 
Government antitrust action when the Government failed to produce, 
for inspection and copying, the transcripts of testimony of witnesses 
who had appeared before a grand jury investigating possible viola- 
tions of the antitrust laws. The very important question involved is 
whether the Government can be required to open up the grand jury 
transcript minutes which it uses in the preparation and prosecution 
of a civil antitrust case. 


Dkt. 59—Northern Pacific Railway Co. v. United States (District 
Court of Washington, D. C.), Appeal filed December 21, 1956. 
Jurisdiction noted January 21, 1957. January 7 and 8, 1958, Oral 
argument was presented by counsel. 

This case presents a question of whether a railroad company is 
in violation of the Sherman Act when it requires a grantee or lessee 
of railroad land to route over its railroad commodities produced on 
such land, provided that neither a lower rate nor better service is 
available from a competing railroad line. 


Dkt. 67—Nashville Milk Co. v. Carnation Company (Seventh 
Circuit), Petition filed January 19, 1957. Petition granted and 
transferred to Summary Calendar March 4, 1957. November 21, 
1957, Oral argument presented by counsel. 

The Supreme Court held that Section 3 of the Robinson-Patman 
Act (15 U. S. C. Sec. 13-A) is not one of the “anti-trust laws” as 
defined by Section 1 of the Clayton Act and therefore a private action 
for treble damages and injunctive relief cannot be maintained for 
an alleged violation of Section 3 of the Robinson-Patman Act. 


Dkt. 68—Bruce A. Mackey v. Sears Roebuck & Co. (Seventh Cir- 
cuit), January 22, 1957, Petition filed, and now awaiting action. 

The issues are whether Sec. 3 of the Robinson-Patman Act (15 
U. S. C. Sec. 13-A) is one of the “anti-trust laws” as defined by 
Sec. 1 of the Clayton Act and whether a private action for treble 
damages and injunctive relief can be maintained for a violation of 
Sec. 3 of the Robinson-Patman Act. 

The case also presents the question of whether the Circuit Court 
was clearly erroneous in holding that a conspiracy in violation of 
Sec. 1 of the Sherman Act had been established by the evidence. 
Case dismissed by Stipulation of counsel, Nov. 21, 1957. 
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Dkt. 69—Safeway Stores, Inc. v. Harry V. Vance, Trustee, etc. 
(Tenth Circuit), January 22, 1957, Petition filed. March 4, 1957, 
Petition granted, case transferred to Summary Calendar, and as- 
signed for argument immediately following No. 67. Oral argument 
presented on November 21, 1957. 

The Supreme Court held that Section 3 of the Robinson-Patman 
Act (15 U. S. C. Sec. 13-A) is not one of the “anti-trust laws” as 
defined by Section 1 of the Clayton Act and therefore a private 
action for treble damages and injunctive relief cannot be maintained 
for an alleged violation of Section 3 of the Robinson-Patman Act. 


Dkt. 77—Moog Industries, Inc. v. Federal Trade Commission 
(Eighth Circuit), February 4, 1957, Petition filed. March 25, 1957, 
Certiorari granted but limited to one precise question. Oral argu- 
ment presented on January 14, 1958. 

The precise question in issue before the Supreme Court is whether 
the Court of Appeals was correct in denying petitioner’s Motion to 
Hold the Federal Trade Commission’s Judgment and Order in abey- 
ance until various competitors can be subjected to similar judgments 
and orders, since only two of the competitors have similarly been 
proceeded against by the FTC, and whether such denial is inequitable 
since the various competitors may still continue to offer volume dis- 
counts as enjoined by the FTC Order thereby causing substantial 
loss of business to the petitioner. The case was transferred to the 
Summary Calendar March 25, 1957. See related cases, Dockets 110 
and 225. 

The Supreme Court affirmed the Court of Appeals’ denial of peti- 
tioner’s motion to hold the FTC’s judgment and order in abeyance 
until various competitors can be subjected to similar judgments and 
orders. 


Dkt. 101—E. Edelmann & Company v. Federal Trade Commis- 
sion (Seventh Circuit), April 10, 1957, Petition filed, and now await- 
ing action. 

The question presented is whether the CA-7 unreasonably failed 
to stay execution of a Federal Trade Commission order against peti- 
tioner until petitioner’s various competitors, who use similar forms 
of discount structures, can be subjected to similar judgment and 
orders. 














104 THE ANTITRUST BULLETIN 


The Supreme Court affirmed the Court of Appeals’ denial of peti- 
tioner’s motion to hold the FTC’s judgment and order in abeyance 
until various competitors can be subjected to similar judgments and 
orders. 


Dkt. 110—Federal Trade Commission v. C. E. Niehoff & Co. 
(Seventh Circuit), April 23, 1957, Petition filed. June 3, 1957, Peti- 
tion for Certiorari is granted and case transferred to Summary Cal- 
endar for argument. 

Oral argument presented on January 14, 1958. 

The Supreme Court affirmed the Court of Appeals’ denial of 
petitioner’s motion to hold the FTC’s judgment and order in abey- 
ance until various competitors can be subjected to similar judgments 
and orders. 


Dkt. 114—Nationwide Trailer Rental System, Inc. v. United 
States of America (U.S. D. C., Kansas), May 3, 1957, Petition filed. 

The Supreme Court affirmed the opinion of the District Court 
of Kansas that a by-law of an association of trailer rental operators 
violated the Sherman Act because it established exclusive territories 
for each of its members and empowered each of its members to pre- 
vent any other operator from becoming a member of the Association. 


Dkt. 225—C. E. Niehoff & Co. v. Federal Trade Commission 
(Seventh Circuit), June 26, 1957, Petition filed, and now awaiting 
action. See related cases, Dockets 77 and 110. 

Oral argument presented on January 14, 1958. 

The Supreme Court affirmed the Court of Appeals’ denial of 
petitioner's motion to hold the FTC’s judgment and order in abey- 
ance until various competitors can be subjected to similar judgments 
and orders. 


Dkt. 238—Krasnov v. United States (U. S. D. C., E. Penna.), 
July 1, 1957, Appeal filed. October 14, 1957, judgment of the 
District Court was affirmed. See also Dockets 254 and 255. 

This case represents a rather unusual proceeding, in that, at the 
District Court level the court determined on a motion for summary 
judgment that defendants were in violation of Sections 1 and 2 of 
the Sherman Act. 

The court likewise granted relief designed to dissipate the effects 
of the conspiracy and monopolization. The Supreme Court affirmed 
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the judgment of the District Court without hearing oral arguments 
upon motion to affirm made by the United States. Mr. Justice 
Harlan and Mr. Justice Whittaker dissented from the opinion, 
noting that the procedure should have been that probable jurisdic- 
tion should have been granted. 


Dkt. 254—Comfy Mfg. Co. v. United States (U. S. D. C., E. 
Penna.), July 9, 1957, Appeal filed. October 14, 1957, judgment of 
the District Court was affirmed. See also Dockets 238 and 255. 


Dkt. 255—Oppenheimer v. United States (U. S. D. CG, E. 
Penna.), July 9, 1957, Appeal filed. October 14, 1957, judgment 
of the District Court was affirmed. See also Dockets 238 and 254. 


Dkt. 435—Federal Trade Commission v. National Casualty Com- 
pany (Sixth Circuit), September 6, 1957, Petition filed. November 
12, 1957, Certiorari granted and case consolidated with Docket 436. 

The question presented is whether the FTC, in view of the 
McCarran-Ferguson Act, had jurisdiction to regulate the advertising 
practices of an insurance company in those states where insurance 
advertising was the subject of regulation by state law. 


Dkt. 650—IJnternational Boxing Club of New York, Inc. v. United 
States (S. D. N. Y.), Appeal filed December 9, 1957. 

The U. S. District Court for the Southern District of New York 
had held that two individuals, two boxing clubs and a stadium cor- 
poration had conspired to restrain and to monopolize the promotion 
of professional championship boxing contests and had monopolized 
the promotion of such boxing contests. Very broad injunctive relief 
was granted by the Court. 

The question presented to the Supreme Court relates only to 
the nature of the relief granted. The case is particularly important 
in that it should give a guide to the type of relief which the Supreme 
Court will deem applicable to a monopoly case of this nature. 


Dkt. 692—Guerlain, Inc. v. United States (S. D. N. Y.), De- 
cember 30, 1957, Appeal filed. 

U. S. District Court for the Southern District of New York held 
that an American company, having a French affiliate which granted 
to the American company the exclusive right to distribute trademark 
goods in the United States, had attempted to monopolize and did 
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monopolize the importation into and the sale within the United 
States of such trademark goods by utilizing Sec. 526 of the Tariff 
Act of 1930. 

There are two basic questions to be considered by the Supreme 
Court in this appeal. The first question relates to the definition of 
the relevant market upon which to measure the alleged monopoliza- 
tion. The second question relates to the inter-relationship between 
Sec. 526 of the Tariff Act of 1930 and Secs. 1 and 2 of the Sherman 
Act. 


Dkt. 365—El Paso Natural Gas Company v. United States (Tenth 
Circuit), Petition for Certiorari filed, November 26, 1957. 

In an action charging a violation of Sec. 7 of the Clayton Act, 
the District Court of Utah denied the defendant’s motion for an order 
dismissing the complaint for lack of jurisdiction over the subject 
matter and for failure to state a claim from which relief could be 
granted, or in the alternative, for an order staying all proceedings 
until a final determination of proceedings pending before the Federal 
Power Commission. 


Other Federal Courts 


United States v. Radio Corporation of America and National 
Broadcasting Co., Inc. (D. C. E. D. Pa., Jan. 10, 1958). 

The District Court ruled that it did not have jurisdiction over 
an antitrust action wherein the Government charged that a broad- 
casting company illegally exchanged television and radio stations 
with another broadcasting company, since the F. C. C. had authorized 
the exchange, and the Government failed to appeal the Commis- 
sion’s order authorizing the exchange. Further, the Court ruled that 
the Government was barred from prosecuting the action because the 
Commission’s determination constituted a bar to the action and 
because the Government was not diligent in bringing the action. 


United States v. Bethlehem Steel Corporation and Youngstown 
Sheet @ Tube Co. (D. C. S. D. N. Y., Jan. 13, 1958). 

The Government was denied a summary judgment in its action 
to enjoin a proposed merger between the two defendant steel com- 
panies as violative of Section 7 of the Clayton Act. The Court, with- 
out reaching the “classical summary judgment” question of whether 
or not there was any genuine issue as to any material fact, was of 
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the opinion that a decision after trial would be the most desirable 
procedure in view of the unusual circumstances in the case. 


H. A. Sprowls v. The Texas Gas Transmission Corporation 
(D. C. S. D. Ind., Dec. 6, 1957). 

An Indiana two-year statute of limitations, covering actions for 
the recovery of statutory penalties, was held applicable to a treble 
damage action brought in a United States District Court in Indiana. 
The Federal four-year statute of limitations for treble damage actions 
does not apply to actions previously barred by applicable state statutes. 
The instant action was barred by the Indiana statute prior to the 
effective date of the Federal statute of limitations. In determining 
the applicable Indiana statute of limitations, the District Court found 
that the Indiana courts have consistently regarded as penal a statute 
which permits a recovery in excess of the amount of damage actually 
sustained and would regard an action for treble damages and attor- 
ney’s fees as in the nature of a statutory penalty within the meaning 
of the Indiana statute. The court noted that the Indiana antitrust 
law provides for the recovery of “a penalty of three-fold the damages 
which may be sustained together with the costs of suit and attorney’s 
fee.” 


Webster Rosewood Corp. v. Schine Chain Theatres, Inc. et al. 
(D. C. N. D.N. Y., Dec. 10, 1957). 

In a motion picture theatre treble damage case, the Court held 
admissible in evidence a consent decree entered in a Government 
action against the defendants because of prior findings of fact made 
in the Government action, but any inference of conspiracy afforded 
by the decree was rebutted. 


Electric Pipe Line, Inc. v. Fluid Systems, Inc. (C. A. 2d Cir., 
Dec. 30, 1957). 

In reviewing the method by which damages were computed for 
the infringement of a combination patent, the Court rejected the in- 
fringer’s contention that the patentee must apportion profits result- 
ing from the sale of the system governed by the patent to exclude 
revenues derived from +the unpatented components of the system 
since, to do otherwise, is tantamount to saying that the patentee was 
entitled to use the patent to compel its customers to buy the unpat- 
ented components from it. The Court noted that this was precisely 
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what it had held the patentee could do and not violate the antitrust 
laws. 


Sunbeam Corporation v. Masters, Inc. (D. C. S. D. N. Y., Dec. 
30, 1957). 

The Court held that a New York retailer did not violate an in- 
junction prohibiting it from selling products below their fair trade 
prices in violation of the New York Fair Trade Act by organizing a 
subsidiary mail order house in the District of Columbia (a non-fair 
trade jurisdiction) which sells fair traded products below their New 
York fair trade prices to customers in New York. 


Department of Justice Activity 


U.S. v. Safeway Stores, Incorporated (D. C. N. D. Tex., Dec. 7, 
1957, Consent decree). 

Attorney General William P. Rogers announced the successful 
conclusion of the case of United States v. Safeway Stores, Incorpo- 
rated, by the entry of a Consent Judgment in the Federal District 
Court at Fort Worth, Texas. The Government’s complaint was filed 
on November 1, 1955. It charged Safeway with attempting to 
monopolize the retail grocery business in Texas and New Mexico in 
violation of Section 2 of the Sherman Act. The complaint further 
charged that to secure an arbitrary proportion of the total retail food 
business Safeway engaged in price wars to injure and destroy its 
competitors by (1) intentionally operating retail food stores below 
the cost of doing business, and (2) intentionally selling numerous 
grocery items below invoice cost. The Judgment is applicable to 
Safeway’s nation-wide operations. Its main provisions enjoin Safeway 
from (1) selling at prices which are below cost or unreasonably low, 
and (2) operating retail stores below the cost of doing business, for 
the purpose of attempting to monopolize or monopolizing the retail 
grocery business in any part of the United States, or for the purpose 
or with the natural and probable effect of destroying competition or 
eliminating a competitor engaged in the retail sale of food or food 
products. The Judgment also prohibits geographical price discrim- 
ination for predatory purposes. In addition, Safeway is enjoined 
from requiring its personnel to achieve arbitrary quotas of the total 
available retail grocery business. The Judgment provides that in 
any proceeding brought to enforce certain provisions of the Judg- 














ANTITRUST NEWSLETTER 109 


ment once the Government has proved that Safeway has engaged in 
certain business practices involving below cost selling or operating 
stores below the cost of doing business the burden of proof shall be 
upon Safeway to show that such practices were not pursued for the 
purpose of monopolizing or destroying competition or eliminating a 
competitor. The Judgment also provides that if the defendant is 
found to have violated any of its provisions, Safeway may be re- 
quired to sell or close for a reasonable“period of time the stores in 
which the prohibited practices occurred. 


Federal Trade Commission Activities 


FTC v. National Dairy Products Corp. (FTC Dkt. #7018, Com- 
plaint, Jan. 16, 1958). 

National Dairy Products Corp., New York City, the nation’s 
largest distributor and seller of dairy products, was charged by the 
Federal Trade Commission with discriminating among its customers 
in prices and promotional allowances. A Commission complaint 
charges the company with selling its products to some customers 
at favored prices in violation of Sec. 2(a) of the Robinson-Patman 
Amendment to the Clayton Act. In addition, it is charged with pay- 
ing promotional allowances to some customers but not making them 
available to all competitors on proportionally equal terms, as is 
required by Sec. 2(d) of the law. Specifically, the complaint charges 
that, through National Dairy’s monthly quantity discount schedule, 
some customers in the Toledo, Ohio, and Monroe, Michigan, areas— 
large chains and other stores having a central buying office—have 
been charged lower prices than competing retailers. According to the 
complaint, under this schedule each product is assigned a given num- 
ber of points, and the total points for a month determine a customer’s 
discount. For example, those amassing from 0 to 699 points receive 
no discount (523 out of 783 customers are in this category); 700 to 
999 points qualifies a retailer to 2% discount; and the discount per- 
centage increases gradually to a maximum of 12% for 40,000 points. 
National Dairy favors these large multi-store customers by aggregat- 
ing the purchases of all affiliated stores regardless of individual 
purchases, the complaint charges, adding that all these favored cus- 
tomers are paid the maximum discount. The effect of this illegal 
price discrimination, the complaint alleges, may be to lessen com- 
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petition substantially between (1) National Dairy and its competi- 
tors, (2) retailers receiving discounts and competitors receiving none, 
and (3) favored customers who are granted higher discounts and 
their smaller competitors who get lower ones. National Dairy, the 
complaint continues, pays promotional allowances to selected cus- 
tomers, principally to large chains on the opening of new stores, 
special advertising events, and other advertising campaigns which 
include the promotion of the company’s Sealtest products. In these 
instances, the complaint alleges, the newspaper advertising is paid 
for by the favored customers at local or discount rates, while Na- 
tional Dairy repays them at national rates, which are much higher 
than those actually paid. The complaint charges that like payments 
are not offered to competing retailers, which is in violation of the law. 

According to the complaint, in 1956 National Dairy’s net sales 
were more than $1 billion, and its sales in the Toledo, Ohio, and 
Monroe, Michigan, area exceeded $812 million. National Dairy was 
formerly a holding company but in 1956, under an integration pro- 
gram, took over properties and assets of more than 40 domestic 
subsidiaries and continued their operations as divisions. It also has 
merged some subsidiaries with other subsidiaries and, as of December 
31, 1956, held 100% of the voting stock in its approximately 40 


remaining subsidiaries. 


FTC v. Ward’s Cove Packing Co., et al. (FTC Dkt. #7021, 
Complaint, Jan. 27, 1958). 

The Federal Trade Commission charged a Seattle, Wash., sea- 
food packer and its affiliated selling agent with making illegal 
brokerage payments to some customers. The complaint alleges that 
the parties give favored customers discounts or allowances in lieu of 
brokerage, or reduced prices reflecting brokerage, in violation of 
Sec. 2(c) of the Robinson-Patman Amendment to the Clayton Act. 
According to the complaint, the seafood products packed by Ward’s 
Cove usually are sold by the partnership through field brokers who 
receive 24% percent of the net selling price for their services. In 
these transactions, the complaint alleges, favored customers are al- 
lowed discounts under the guise of advertising allowances, accom- 
plished by cutting the field brokers’ normal brokerage. In addition, 
the complaint says, the parties make direct sales to favored customers 
without utilizing field brokers. On such sales the price is reduced 
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by the 2!% percent which ordinarily would be paid as brokerage fees, 
the complaint charges. 


FTC v. Pepsi Cola Co. (FTC Dkt. #6593, Order, Jan. 8, 1958). 

The Federal Trade Commission dismissed charges that Pepsi 
Cola Co., New York City, has given unlawful promotional allowances 
to favored customers indirectly through major radio-TV network 
intermediaries. The Commission adopted an initial decision filed 
November 12 by Hearing Examiner Abner E. Lipscomb, who had 
based the dismissal on a “lack of potential proof.” The examiner’s 
ruling followed a motion to dismiss by counsel supporting the com- 
plaint. The examiner had said he was unable to subscribe to all the 
grounds advanced for dismissal, but there is “one good and valid 
reason” why the complaint, filed July 15, 1956, should be dismissed. 
He pointed out that the staff attorneys admit they have no evidence 
to disprove the defense raised by Pepsi Cola in its statement as to the 
facts. Accordingly, he based his order “upon a confessed lack of 
potential proof rather than a failure of proof upon a trial of the 
issues.” In recommending dismissal, counsel supporting the com- 
plaint had stated, among other things, that continued prosecution 
would be an unnecessary expenditure. Counsel pointed out that 
the examiner already has issued orders in other cases which, if upheld 
by the Commission, would prevent the merchandising plans in ques- 
tion from being available for use by this respondent. 


FTC v. Stewart & Stevenson Services, Inc. (FTC Dkt. #7002, 
Complaint, Jan. 13, 1958). 

The Federal Trade Commission charged nine franchised whole- 
sale distributors of General Motors diesel engines and parts in the 
Southwest with illegally combining to control the selling prices of 
diesel engine replacement parts. A Commission complaint alleges 
that since March 6, 1954, the companies have entered into unlawful 
agreements which have restricted their activities and otherwise re- 
strained competition in violation of Section 5 of the FTC Act. The 
complaint charges that these wholesalers, using their power as the 
only franchised distributors in this area, have agreed upon the prices, 
discounts, terms and conditions of sale, and upon trade practices 
and policies designed to eliminate competition between themselves. 

In addition, the complaint says, they have acted together to main- 
tain and carry out the terms and conditions agreed upon. 
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The replacement parts include liner kits, pistons, ring sets, main 
bearing shell sets, and injectors, the complaint notes. The parts 
and engines are the products of Detroit Diesel Engine Division, Gen- 
eral Motors Corp., Detroit. 

The companies are granted 30 days in which to file answer to 
the complaint. A hearing is scheduled March 5 in Houston, Texas, 
before an FTC hearing examiner. 


FTC v. Insto-Gas Corp. (FTC Dkt. #5851, Order, Jan. 6, 
1958). 

The Federal Trade Commission dismissed charges that Insto- 
Gas Corp., Detroit, Michigan, unlawfully used tying contracts in 
connection with the leasing of propane gas cylinders and the sale of 
gas-related equipment used with the cylinders. The Commission 
adopted a hearing examiner’s recent initial decision ordering dismissal 
of the complaint for lack of proof. A previous initial decision holding 
that the corporation’s practices violated the law was set aside in 
1954, and the case was then remanded, the Commission ruling at 
that time that additional evidence was necessary for a proper deci- 
sion. In a brief opinion by Commissioner Edward T. Tait accom- 
panying the decision, the Commission said: “Basically, the issues 
presented here are the same as those which existed at the time the 
Commission rendered its opinion upon remand. It is our view that 
the trial record now established will not support a conclusion that 
respondent has violated the provisions of Section 3 of the Clayton 
Act as alleged in the complaint.” The complaint had charged that 
Insto-Gas violated the law by leasing its cylinders on condition that 
they be refilled only with its gas and the lessees use with the cylinders 
only Insto-Gas equipment and appliances. 


FTC v. Guaranteed Parts, Inc. (FTC Dkt. #6987, Complaint, 
Jan. 6, 1958). 

The Federal Trade Commission charged Guaranteed Parts Co., 
Inc., Seneca Falls, N. Y., with discriminating among its customers in 
prices charged for the automotive ignition replacement parts it 
manufactures. A Commission complaint charges that independent 
wholesalers buying in lesser annual volume are charged higher net 
prices than other independent competitors buying in greater volume. 
The complaint further charges that wholesalers who have banded 
together into buying groups are favored over both small and large 
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independents. The effect of these discriminations, the complaint 
alleges, may be substantially to lessen competition in violation of 
Sec. 2(a) of the Robinson-Patman Amendment to the Clayton Act. 
According to the complaint, independent wholesalers are granted 
discounts of 3% to 20% below distributors’ list prices, based on total 
annual purchases. This discount schedule, the complaint says, results 
in small independents paying higher prices than competing inde- 
pendents buying in greater volume. The complaint adds that group 
wholesalers are granted discounts of 20% to 30% below distributors’ 
list prices without regard to their annual purchase volume. Guaran- 
teed Parts’ total sales exceeded $1 million in 1956, the complaint 
notes. 


FTC v. Fishermen’s Cooperative Assn. (FTC Dkt. #6623, Init. 
Dec., Jan. 17, 1958). 

A Federal Trade Commission hearing examiner issued an order 
which would dismiss without prejudice charges that Fishermen’s 
Cooperative Association (of Seattle), a boat owner association, has 
engaged in a conspiracy to fix tuna prices and to prevent competition 
in this industry. 


FTC v. Hafner Coffee Co. (FTC Dkt. #6961, Complaint, Dec. 
12, 1957). 

The Federal Trade Commission today charged Hafner Coffee 
Co., Union St., Etna, Pittsburgh, Pa., with discriminating among 
its customers in granting promotional allowances. As an example, 
the Commission’s complaint alleges Hafner paid Century Food 
Markets Co. of Youngstown, Ohio, $750 in advertising allowances 
during 1956. Like payments, the complaint charges, were not made 
available to all competing customers on proportionally equal terms, 
as is required by Sec. 2(d) of the Robinson-Patman Amendment 
to the Clayton Act. According to the complaint, the company, 
whose gross annual sales are about $3 million, sells coffee under 
about 1000 different brand names, as well as under its own trade 
name “Hafner.” It sells to grocery wholesalers and jobbers and 
directly to chain stores and other retailers. 


FTC v. Paint Dealers Institute of New York City, et al. (FTC 
Dkt. #6367, Init. Dec., Dec. 12, 1957). 

A Federal Trade Commission hearing examiner issued an order 
which would dismiss for lack of evidence, charges that The Paint 
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Dealers Institute of New York City and five of its six-member trade 
associations in northern New Jersey and New York, and Retail Paint 
and Wallpaper Distributors of America, Inc. (RPWDA), a national 
trade association, have conspired to force manufacturers of paint, 
wallpaper and allied products to sell only to recognized independent 
dealers. 


FTC v. Mytinger & Casselberry, Inc. (FTC Dkt. #6962, Com- 
plaint, Dec. 16, 1957). 

Mytinger & Casselberry, Inc., Long Beach, Calif., the nation’s 
largest direct seller of combination vitamin and mineral supplements, 
was charged by the Federal Trade Commission with requiring that 
its dealers and distributors of Nutrilite Food Supplement do not 
handle competing products. This exclusive dealing, a Commission 
complaint alleges, may substantially lessen competition or tend to 
create a monopoly in violation of Section 3 of the Clayton Act. 
The company also is charged with making false claims for this product 
and restraining trade by using illegal methods to enforce its contracts 
with these distributors. These practices, the complaint charges, vio- 
late Section 5 of the FTC Act. The complaint alleges the company 
sells to its approximately 20,000 independent distributors located 
throughout the country on the condition they do not sell, give away 
or otherwise distribute any competitive vitamin or mineral product. 
It has entered into such exclusive dealing contracts with these dis- 
tributors, the complaint adds. As a result of these restrictive agree- 
ments, the complaint charges, competitors cannot sell to the distribu- 
tors, who, in turn, are unable to buy similar vitamin and mineral 
products at lower prices or on more favorable terms than those 
granted by Mytinger & Casselberry. The company cancels the con- 
tracts of distributors who do not rigidly adhere to these exclusive 
dealing agreements, the complaint continues, and enforces oppressive 
contractual provisions which prohibit such dealers from selling any 
competitive products to their customers for two years following the 
termination of their relationship with the respondent. These practices 
tend to make distributors subservient to the company, the complaint 
alleges, as enforcement of these onerous provisions results in the 
entire loss of their business and inability to continue in the trade with 
another supplier. According to the complaint, the company falsely 
claims that a consent decree of injunction by the United States Dis- 
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trict Court for the Southern District of California amounted to an 
endorsement of Nutrilite Food Supplement by the United States Gov- 
ernment, the United States District Court, and the Food and Drug 
Administration. In fact, the complaint says, this injunction perma- 
nently enjoined the company from using certain false claims. It listed 
as allowable claims some generally accepted nutritional facts, the 
complaint continues, and further enjoined the company from making 
misrepresentations concerning these. The company further is charged 
with misrepresenting that such allowable claims apply only to Nutri- 
lite and to no competitive products, and that no competitor has a 
right to submit its promotional literature to the Food and Drug 
Administration for inspection and comment. 


FTC v. Reynolds Metals Co. (FTC Dkt. #7009, Complaint, 
Jan. 10, 1958). 

Reynolds Metals Co., Richmond, Va., a major producer of alu- 
minum and fabricated aluminum products, was charged by the Fed- 
eral Trade Commission with illegally acquiring one of its customers, 
Arrow Brands, Inc., Long Beach, Calif. A Commission complaint 
alleges that the acquisition, which occurred about August 31, 1956, 
may substantially lessen competition or tend to create a monopoly 
in the production and sale of decorative aluminum foil to the florist 
trade, in violation of the Antimerger Law (Sec. 7 of the Clayton Act). 
According to the complaint, prior to the acquisition Arrow Brands 
specialized in printing, coloring and embossing plain unmounted 
aluminum foil. The finished product is used by florists to decorate 
potted and cut flowers. The company sold almost its entire output 
of florist foil to florist wholesale supply houses and jobbers throughout 
the country. Its 1955 sales of this product were almost $500,000, 
compared to about $2 million total sales made by the approximately 
eight companies in this field. Reynolds was Arrow Brands’ sole sup- 
plier of unmounted aluminum foil, the complaint continues, and in 
1955 sold the acquired company 135,000 pounds valued at $91,000 
and, for the first eight months in 1956, 236,000 pounds, valued at 
$165,000. In 1955, the complaint notes, Reynolds sold almost 72 
million pounds of all types of foil, valued at more than $81 million, 
and more than 17! million pounds of unmounted foil valued at 
more than $11.8 million. According to the complaint, unmounted foil 
is the company’s fourth largest volume item, following Reynolds 
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Wrap, printed foil, and laminated foil, in that order. Also, in 1955, 
the complaint continues, Reynolds produced 27! percent of the 
nation’s 3,131,000,000 pounds of primary aluminum and, of the 
total consumption of aluminum foil—converted, amounting to 192,- 
740,000 pounds, accounted for approximately 35 percent. The com- 
plaint notes that Reynolds owns and operates bauxite mines in 
Jamaica, Arkansas, British Guiana, and Haiti. Ore is dug and 
shipped to plants at Hurricane Creek, Ark., and Corpus Christi, 
Tex., where it is converted to alumina. The alumina is shipped to 
reduction plants at Jones Mills, Ark., Listerhill, Ala., Troutdale, 
Ore., Longview, Wash., Corpus Christi, Tex., and Arkadelphia, Ark., 
where it is made into pig (metallic aluminum). Aluminum pig 
from the reduction plants is then converted into ingot at Listerhill, 
Ala., the complaint continues. The complaint says Reynolds’ total 
net sales steadily increased from less than $216 million in 1951 to 
almost $385 million in 1955. 


FTC v. Consolidated Foods Corp., (FTC Dkt. #7000, Com- 
plaint, Jan. 10, 1958). 

Consolidated Foods Corp., Chicago, IIl., a major food processor 
and retailer, was charged by the Federal Trade Commission with 
illegally acquiring Gentry, Inc., Los Angeles, Calif., a large manu- 
facturer of dried food seasonings. A Commission complaint alleges 
the acquisition may lessen competition substantially or tend to create 
a monopoly in violation of the Antimerger Law (Sec. 7 of the 
Clayton Act). According to the complaint, at the time of the acquisi- 
tion on or about April 12, 1951, Gentry, Inc., was one of the few 
firms of consequence in the onion and garlic dehydrating and process- 
ing industry. Other of its products included chili pepper and paprika. 
Since the acquisition it has been operated as a division of Con- 
solidated. Consolidated’s Gentry Division maintains a dominant posi- 
tion in the industry, the complaint continues, pointing out that its net 
sales from July 1, 1954 to June 30, 1955, amounted to better than 
$5 million, almost doubling Gentry’s 1950 net sales of $2,629,910. 
Consolidated, which handles a wide variety of foods from the raw 
stage to retailing to the ultimate consumer, has many suppliers who 
use the seasonings produced by its Gentry Division, the complaint 
says. Specifically, the complaint charges that the acquisition may 
lessen competition substantially or tend to create a monopoly in the 
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nation as a whole or in various sections of the country, in the follow- 
ing ways, among others: Consolidated can use its purchasing power 
to coerce suppliers to buy dried food seasonings from its Gentry 
Division by withdrawing or threatening to withdraw its patronage. 
Such coercion would increase the already dominant position of Con- 
solidated’s Gentry Division in the industry. 

The complaint notes that Consolidated’s net sales from July 1, 
1950, to June 30, 1951, were less than $175 million and rose to 
more than $268 million for the period July 1, 1955, to June 30, 
1956. As of June 30, 1951, the complaint continues, Consolidated’s 
assets totaled approximately $60 million, and by June 30, 1956, its 
total assets increased to more than $99 million. 


FTC v. Riviera Packing Co. (FTC Dkt. #6752, Consent order, 
Jan. 10, 1958). 

The Federal Trade Commission approved a consent order pro- 
hibiting two Eastport, Maine, processors of sardines from making 
illegal brokerage payments to some of their customers. Named in 
the order are Riviera Packing Co., the partnership of Arnold and 
Edith Vogl and Erna Fisher, and Milbridge Canning Corp. The 
partners are officers and own all the stock of Milbridge Canning 
Corp. The Commission adopted an initial decision by Hearing Ex- 
aminer Joseph Callaway containing an order agreed to by the parties 
and the Commission’s Bureau of Litigation. A Commission complaint, 
issued March 27, had alleged the parties customarily sell canned 
sardines through brokers, who receive commissions of up to 5 percent 
of the market price. However, the complaint charged, some sales 
are made directly to purchasers at prices as much as 5 percent below 
the market price. The result of these latter transactions, the com- 
plaint alleged, is that the respondents are giving direct buyers dis- 
counts in lieu of brokerage in violation of Sec. 2(c) of the Robinson- 
Patman Amendment to the Clayton Act, which prohibits sellers 
from giving brokerage or other compensation to customers buying 
for their own account. The complaint noted that the respondents’ 
products are packaged in cans with and without keys, with brokers 
receiving a 3 percent fee on sales of keyless cans and 5 percent 
on sales of cans with keys. Since early 1954, the complaint con- 
tinued, brokers have been permitted to make sales to purchasers 
at 5 percent below market price. When the broker makes such a 
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sale, however, the respondents pay him fees of less than 3 to 5 
percent. (On these sales he is usually paid 10 cents per case of 
sardines.) The result of this transaction, the complaint charged, 
is that the buyer purchasing through the broker at 5 percent off is 
receiving part of the commission to which the broker is ordinarily 
entitled. These practices also violate the law, the complaint said. 
The order prohibits these practices in the future. 





FTC v. Psychological Corp., et al. (FTC Dkt. #6967, Complaint, 
Dec. 16, 1957). 

The nation’s four largest publishers and distributors of vocational, 
aptitude and psychological tests and related materials were charged 
by the Federal Trade Commission with illegally preventing competi- 
tors from buying these products. Pursuant to this planned common 
course of action, the complaint charges the companies boycott and 
refuse to sell to competitors who conduct these tests by mail. The 
respondents are charged with keeping lists of such competitors and 
exchanging them with each other. The four companies also in- 
vestigate prospective customers concerning their qualifications and 
methods used in giving these tests and advise each other on the 
information obtained, the complaint continues. These practices 
prevent competitors from buying the tests and related material, the 
complaint alleges, adding that the respondents are the only source of 
supply for many of these products and are in a position to control 
the distribution of almost all of them. 


FTC v. Exquisite Form Brassiere, Inc. (FTC Dkt. #6966, Com- 
plaint, Dec. 16, 1957). 

Exquisite Form Brassiere, Inc., New York City, an industry 
leader, was charged by the Federal Trade Commission with dis- 
criminating among its customers in granting promotional allowances. 
A Commission complaint charges that the company, which has 
annual sales exceeding $10 million, pays allowances to some favored 
retailers but does not make them available to all competing customers 
on proportionally equal terms, as is required by Sec. 2(d) of the 
Robinson-Patman Amendment to the Clayton Act. Specifically, the 
complaint alleges, during and for some time before 1955, Exquisite 
paid favored retailers varying percentages of the net cost of 400 line 
newspaper ads devoted exclusively to the company’s products. The 
company did not inform, or otherwise make these allowances avail- 
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able to, all competing customers, the complaint adds. On or about 
January 26, 1956, the complaint says, Exquisite modified its co- 
operative advertising plan and so notified some customers. Pursuant 
to this modified plan, the complaint continues, under certain condi- 
tions the company issues credit memos as payment for its share 
of advertising costs. Typical requirements are that the offer is 
limited to newspapers listed in Standard Rate & Data, and the ad 
must be 200 lines or longer, the complaint alleges. According to 
the complaint, the company’s share ranges from 50% of the cost 
for one ad up to 80% for four ads run in a three-month period. 
Not only are these allowances not offered to all competing cus- 
tomers, the complaint charges, but the terms and conditions of Ex- 
quisite’s advertising plan preclude some competing customers from 
accepting and enjoying its benefits. 


FTC v. The Grand Union Co. (FTC Dkt. #6973, Complaint, 
Dec. 23, 1957). 

The Federal Trade Commission charged a major eastern super- 
market chain, The Grand Union Co., East Paterson, N. J., with 
inducing illegal promotional allowances from suppliers. A Commis- 
sion complaint alleges that Grand Union has induced and received 
advertising payments from suppliers which it knew or should have 
known were not made equally available to its competitors. This 
practice, the complaint charges, is an unfair method of competition 
in violation of Section 5 of the FTC Act. According to the complaint, 
these unlawful payments were made by various companies to have 
their products advertised on the right-hand lower panel (‘‘Epok 
Panel”) of Grand Union’s illuminated spectacular sign at 46th St. 
and Broadway, New York City. This Epok Panel, the complaint 
Says, operated on a 20-minute cycle providing for three one-minute 
advertising plugs an hour to each of 20 participants. The payments, 
the complaint states, also covered special in-store promotional dis- 
plays, and in at least two instances, as a further inducement, Grand 
Union agreed to exclude from its stores products competing with 
those of participating advertisers. On August 6, 1952, the complaint 
alleges, Grand Union leased the sign from Douglas Leigh, Inc., New 
York City, the advertising agency which erected and operated it. The 
chain paid the agency $50, plus securing and approving the par- 
ticipation of 15 other advertisers, who were each charged about $1,000 
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a month. Grand Union, the complaint says, was given five minutes 
out of every 20-minute animated advertising cycle which it could 
exchange with radio or television companies or newspapers for ad- 
vertisements. The contract was renewed for one year on August 20, 
1953, the complaint continues, and amended so that Grand Union 
would receive from the agency 5% of its returns on the monthly 
rental paid by the first 15 participating advertisers, and all rental- 
minus agency commissions—of the other five. Thus, the five one- 
minute plugs which the chain formerly had at its disposal were 
translated into dollar returns, the complaint charges, adding that 
Grand Union received the benefits of advertising on the sign as well 
as cash from the other advertisers. According to the complaint, be- 
tween July 1954 and March 1955 Grand Union received almost 
$15,000 from the agency, in addition to extensive and valuable 
newspaper and radio advertising. On October 31, the Commission 
issued separate complaints against these three suppliers of household 
products, charging that they did not make similar payments avail- 
able to Grand Union’s competitors on proportionally equal terms, 
as is required by Sec. 2(d) of the Robinson-Patman Amendment 
to the Clayton Act. The first two companies were further charged 
with entering into exclusive dealing agreements with the chain in 
violation of Section 3 of the Clayton Act. Grand Union operates 
about 340 grocery stores and supermarkets in four divisions located 
in New York, New Jersey, Vermont and Pennsylvania, the com- 
plaint says, and its gross sales for the fiscal year ending March 3, 
1956, exceeded $283 million. It is also the principal proprietor of 
two other chains, Carroll’s Ltd., operating stores in Canada, and 
Square Deal Markets, with stores in Washington, D. C., Maryland 
and Virginia. 


FTC v. Brice G Johnson (FTC Dkt. #6969, Complaint, Dec. 
23, 1957). 

The Federal Trade Commission charged a Miami, Fla., produce 
jobber with receiving illegal brokerage on purchases made for its 
own account. The complaint charges that the firm has received 
allowances or discounts as brokerage in violation of Section 2(c) of the 
Robinson-Patman Amendment to the Clayton Act. For example, the 
complaint alleges, during 1956 and 1957 Brice & Johnson made 
substantial purchases of celery and other food products from sup- 
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pliers through Coyner-Evans Co. In these transactions, the complaint 
says, the latter concern accepted brokerage fees as an independent 
broker although it was, in fact, acting for the partnership. Thus, the 
complaint charges, through their ownership and control of the broker- 
age firm, the partners illegally received something of value as 





brokerage on purchases made for their own account. 


FTC v. Henry Broch & Co. (FTC Dkt. #6484, Order, Dec. 20, 
1957). 

The Federal Trade Commission ruled it is illegal for a broker to 
pass on any part of his customary brokerage commissions to the 
buyer. This ruling was made in a Commission decision ordering 
Henry Broch & Co., a Chicago food brokerage firm, to stop cutting 
its usual brokerage fees to enable buyers to obtain better prices. The 
Commission adopted the February 26 initial decision by Hearing 
Examiner John Lewis, who had ruled this fee cutting is equivalent 
to granting a buyer allowances in lieu of brokerage, in violation of 
Sec. 2(c) of the Robinson-Patman Amendment to the Clayton Act. 
Specifically, the examiner had found, the J. M. Smucker Co., of 
Orrville, Ohio, placed an order for 500 barrels of apple concentrate, 
offering to pay $1.25 per gallon. The seller, Canada Foods, Ltd., 
Nova Scotia, Canada, would not sell for less than $1.30. The sale 
was made, however, when the Broch firm accepted from Canada 
Foods a fee of 3 percent instead of the agreed 5 percent. In an 
opinion accompanying the Commission’s order, Commissioner Sigurd 
Anderson said, “ . . . The only reasonable inference possible to be 





drawn from those facts established of record is that . . . respondents’ 
acceptance of a reduced brokerage in such circumstances constitutes 
a payment of part of their commission to the buyer exactly as though 
respondents had paid two percent of their commission to the buyer 
direct.” Among other things, the firm, which is the partnership of 
Henry Broch and Oscar Adler, with offices at 1525 53rd St., Chicago, 
had contended that Sec. 2(c) relates only to discriminatory prac- 
tices on the part of sellers and buyers, and enacts no liability for 
independent seller’s brokers. Rejecting this contention, the Commis- ‘ 
sion said “‘it is the office of that subsection to outlaw the diversion of 
brokerage to buyers, or any form of commission or sales compensa- 
tion, to buyers in any manner, directly or indirectly, from any source.” 
Also lacking merit, the Commission ruled, is the firm’s argument 
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that the Commission’s decision in Main Fish Co., Inc., Docket 6386, 
is incompatible with the initial decision in this proceeding. Declaring 
the two cases are obviously distinguishable, Commissioner Anderson 
said that in the Main Fish case the Commission held “the simultane- 
ous presence of a reduced price and an eliminated ‘brokerage’ fee 
could not, in the factual situation there present, generate a presump- 
tion that the lower price reflected an ‘allowance in lieu of brokerage’ 
and that, in the circumstances there found, ‘the pricing variations 
were not shown to be arithmetically commensurate with the pattern 
of brokerage’ in other transactions.” “In so holding, however,” the 
opinion continued, “the Commission carefully noted that in a given 
situation it would be possible to infer from surrounding circumstances 
that the payment of brokerage monies or sums in lieu thereof was the 
fact. We think that this latter situation obtains here . . . ”» The Com- 
mission’s order prohibits the respondents from granting buyers allow- 
ances in lieu of brokerage by selling to them at prices reduced from 
the sellers’ prices, where the reduction is accompanied by a reduction 
in the respondents’ regular rate of commission. 


FTC v. Standard Motor Products, Inc. (FTC Dkt. #5721, 
Order, Jan. 23, 1958). 

The Federal Trade Commission ordered Standard Motor Prod- 
ucts, Inc., a New York manufacturer of automotive replacement 
parts, to stop favoring large volume customers and members of group 
buying organizations with prices lower than those it charges their 
smaller competitors. The Commission adopted an earlier initial deci- 
sion by Hearing Examiner Earl J. Kolb holding that Standard’s 
price differentials legally are not justified and may substantially 
lessen competition in violation of Section 2(a) of the Robinson-Pat- 
man Amendment to the Clayton Act. In an opinion accompanying 
the Commission’s decision, Chairman John W. Gwynne said that, 
in addition to the customary 2 percent cash discount, Standard gives 
rebates on annual purchases. According to its retroactive rebate 
schedules, customers whose annual purchases are $1,800 receive a 3 
percent rebate while those buying $100,000 receive 20 percent. Also, 
members of group buying organizations receive rebates based on the 
aggregate purchases of all members and not on their individual pur- 
chases. The Commission rejected Standard’s argument that its cus- 
tomers do not compete with each other and that evidence on com- 
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petitive injury is lacking. These customers carry on business under 
substantially the same conditions, Chairman Gwynne said, competi- 
tion is keen on all levels, and margins of profit are small. Pointing 
out that the Commission has previously ruled in a similar case that 
even a 2 percent differential is injurious, the opinion added, “if a 2% 
differential creates injury, obviously the larger differentials involved 
here may create even greater injury.” Accompanying the opinion were 
reproductions of tables contained in the examiner’s decision.: These, 
Chairman Gwynne said, “illustrate graphically the results of respon- 
dent’s pricing practices.” One example cited shows that a buyer in 
Greenville, S. C., a group member, received a 20 percent rebate on 
$8,713.80 in purchases, while a local non-group competitor received 
less than 13 percent rebate on approximately the same volume. “A 
more advantageous price to one customer,” the Commission ruled, 
“gives him increased margin of profit, permits additional services to 
customers, more vigorous selling and other opportunities for the 
extension of his business at the expense of his less favored competi- 
tors.” Standard also contended that its rebates were justified under 
Section 2(b) of the Amended Clayton Act in that they were made 
in good faith to meet an equally low price of a competitor. The 
Commission ruled, however, that this contention lacks merit for these 
reasons: (1) the lower price was not directed to individual competi- 
tive situations; (2) the operation of the pricing system was not lim- 
ited to keeping customers who had been offered a better price (in 
fact, the opinion said, the record shows that Standard secured new 
customers because of its discriminatory prices); and (3) Standard’s 
group buying programs were not legally in good faith as the company 
knew that competitors’ rebates, as well as its own, were unlawful 
because the price differentials could not be justified by differences in 
cost. “In any event,’ Chairman Gwynne concluded, “all Commis- 
sion orders operate prospectively. They lay down rules for future 
operation. The group buying program of respondent with its system 
of retroactive aggregate rebates has now been declared to be illegal. 
The same conclusion has been reached by the Commission and by 
the courts as to similar programs operated by some of respondent’s 
competitors. In its future conduct, respondent cannot justify the op- 
eration of an illegal pricing system by claiming it is to meet similar 
systems of competitors which have also been declared to be illegal.” 
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The Commission’s order prohibits Standard to sell to any one pur- 


chaser at net prices higher than those charged any other competitor. 


FTC v. Crown-Zellerbach Corp. (FTC Dkt. #6180, Order, Jan. 
3, 1958). 

The Federal Trade Commission ruled that Crown Zellerbach 
Corp., San Francisco, Calif., the nation’s second largest producer of 
paper and paper products, has violated the antimerger law, and 
ordered it to divest itself of St. Helens Pulp & Paper Co., a major 
competitor it acquired in 1953. The Commission’s opinion by Com- 
missioner Edward T. Tait was the first to accompany a cease and 
desist order issued by the FTC in a case involving Section 7 of the 
Clayton Act, as amended. Commissioner William C. Kern did not 
participate in the ruling. The order requires Crown Zellerbach to 
submit within 60 days a plan for compliance with the order, specify- 
ing the time in which it can reasonably carry out the divestiture. 
The Commission would then fix the date by which compliance must 
be effected. Meanwhile, the order prohibits the company from cutting 
or removing any timber on lands acquired from St. Helens (or lands 
on which that company had cutting rights) or selling or distributing 
any timber obtained from these lands. In ordering the divestiture, 
the Commission adopted with substantial modifications an_ initial 
decision issued February 25, 1957, by Hearing Examiner Earl J. 
Kolb. Extensive hearings were held throughout the country follow- 
ing issuance of the FTC’s complaint on February 15, 1954. Facts 
were presented showing that Crown Zellerbach had purchased sub- 
stantially all of St. Helens’ stock in June 1953 in exchange for 339,806 
shares of its own common stock valued at about $9,557,000. In 
September 1955 St. Helens was fully merged into Crown Zellerbach, 
whose net sales for itself and its subsidiaries in that year totaled 
$414,080,000. The record also showed that Crown Zellerbach’s an- 
nual net sales increased from $84,656,362 to $252,765,012 in the 
11-year period from May 1942 to April 1953. The initial decision 
was challenged by Crown Zellerbach on three principal points: (1) 
that the hearing examiner had used too narrow a definition for 
paper products in determining whether “any line of commerce” had 
been affected adversely by the merger; (2) that to have chosen for a 
test of competitive effect only 11 western states instead of all states 
west of the Mississippi was improperly restrictive; and (3) that the 




















ANTITRUST NEWSLETTER 125 


acquisition of St. Helens would not have the adverse competitive 
consequences prohibited by the antimerger law. Commissioner Tait’s 
opinion discusses the merits of each of these contentions. He pointed 
out that the law forbids restraints in any line of commerce, even if 
the restraint is in only one of various lines of commerce. He then 
declared that the coarse paper line, relating generally to coarse wrap- 
ping papers, bag and sack papers, and converting papers, is a suffi- 
ciently distinctive product line to be considered a “line of commerce” 
within the meaning of Section 7 of the Clayton Act. Concerning the 
choice of only 11 western states as the area adversely affected by the 
merger, Commissioner Tait said: “ . . . we are satisfied that in this 
instance the Eleven Western States . . . is an appropriate section. 
This area constitutes the greater natural market for the Western pro- 
ducers of the relevant product, and it is the market in which both 
Crown and St. Helens made the majority of their sales of this prod- 
uct.” He then added that in the sale of coarse papers within the 
ll-state area, the sales of outside producers were relatively insig- 
nificant. Commissioner Tait said the relevant market was a substan- 
tial one, accounting for 437,384 tons of the production in the West 
in 1953, or 36.3 percent of the total paper produced in the 11-state 
area exclusive of paperboard. Of this tonnage, Crown Zellerbach 
produced 51.5 percent and St. Helens 11 percent. “This clearly 
constituted,” Commissioner Tait’s opinion says, “a predominant 
share of the market considering its relative isolation. One immediate 
result of the acquisition was to remove from the Western supplier 
market an important, fully integrated competitor having its own 
timber reserves, pulp manufacturing and converting facilities and fully 
developed sales outlet to the trade. Another immediate result was 
to increase significantly the size of respondent in the relevant line of 
commerce in which it already had a commanding lead.” Continuing, 
the opinion says: “Crown’s position has been additionally enhanced 
as a result of the acquisition because through its jobber division, 
Zellerbach Paper Company, it is now competing with many more 
jobbers for which it has become a major supplier. The record demon- 
strates that jobbers must have a dependable source of supply of a 
wide range of papers in the relevant line to be competitive. Very 
few producers in the West supplied a substantially broad line of such 
papers, and suppliers outside the West were generally unreliable 
sources, particularly in times of paper shortages. Clearly, with the 
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elimination of St. Helens, Western jobbers generally have been severely 
restricted as to sources from which the relevant papers may be pur- 
chased.” The opinion further declares that the record suggests little 
likelihood that the competition represented by St. Helens will be “ef- 
fectively replaced in the foreseeable future by other paper mills.” The 
opinion says it will not be necessary for Crown Zellerbach to divest 
itself of all the improvements added to the property since its purchase 
if the improvements can be removed without destroying the operating 
condition and organization of the acquired mill. The Commission 
emphasized that “ . .. the broad purpose of the statute [Section 7, 
Clayton Act] cannot be thwarted merely because respondent has 
commingled its own assets with those of the acquired firm.” In con- 
sidering the firm’s objection to the order that the disqualification 
of Crown Zellerbach’s stockholders may preclude most potential in- 
vestors, the opinion says: “We believe that the order will contain no 
unreasonable restriction if it is modified to make clear that present 
stockholders may be qualified as purchasers if they dispose of such 
stock holdings in Crown prior to the actual divestiture.” The Com- 
mission’s opinion concurs in the argument of attorneys supporting 
the complaint that the hearing examiner's order would have per- 
mitted piecemeal selling of the St. Helens property. To be effective, 
they contended, the order should require restoration of St. Helens 
as the competitive factor it was before the acquisition. In modifying 
the order, the Commission’s opinion observes: “To permit piecemeal 
sale of the property would only partially correct the harm that has 
been rendered to competition.” 


FTC v. The American National Retail Jewelers Assn. (FTC 
Dkt. #6986, Complaint, Jan. 3, 1958). 

The Federal Trade Commission charged the more than 4,000 
members of The American National Retail Jewelers Association, 
New York City, with using the Association illegally as a weapon to 
coerce silverware manufacturers to increase the retailers’ margin of 
profit, and to fix a uniform markup on the retail sale of silverware. 
Also named in the complaint are six individuals who either were 
officers of the Association or members of its Executive Committee. 
or actively formulated and carried out the alleged illegal practices. 
They also are cited as representative of the entire membership. To 
name all members as respondents would be impracticable, the com- 
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plaint says, because the membership is so numerous and constantly 
changing. According to the complaint, the retail price of silverware 
is customarily the manufacturer’s suggested list price. Retailers are 
granted a fixed discount from the retail list price. Since some time 
in early 1953, the complaint charges, the parties have conspired to 
restrain trade in the interstate sale of these products in violation of 
Sec. 5 of the FTC Act. The members have used the combined power 
and prestige of the Association as an instrumentality to induce manu- 
facturers to meet their demands, the complaint alleges. As a part of 
this planned common course of action, the complaint says, officers 
of the Association wrote to a substantial number of silverware manu- 
facturers requesting them to raise the percentage of discount to the 
retail jeweler. In addition, the complaint states, certain members con- 
ferred with representatives of several manufacturers with the view of 
persuading the manufacturers to increase the retailers’ percentage of 
profit on resale of the products by raising the amount of their discount. 
A resolution passed by the membership in August, 1953, the com- 
plaint continues, was mailed to almost all major manufacturers. 
This resolution urged them to use certain cost data prepared by the 
Association “‘as a basis for consideration of adequate and profitable 
sale of sterling silver products for both retailer and manufacturer.” 
These unlawful combinations, the complaint charges, deprive the 
public of the benefit of competition and raise the price that pur- 
chasers must pay for silverware. 


The Celler Committee 


CELLER WELCOMES CHANGES IN ICC’s Ot PIPELINE 
VALUATION PROCEDURES 


Representative Celler (D-N.Y.), Chairman of the House Com- 
mittee on the Judiciary and of its Antitrust Subcommittee, on De- 
cember 31, 1957 commended Owen Clarke, Chairman of the Inter- 
state Commerce Commission for his action in changing the Inter- 
state Commerce Commission’s oil pipeline valuation procedures. 

During the course of the House Antitrust Subcommittee’s hear- 
ings on October 21-24, 1957 on the Department of Justice consent 
decree in the oil pipeline case, the subcommittee suggested that the 
ICC re-evaluate its oil pipeline valuation procedures that had been 
employed since 1934. The subcommittee also suggested that the 
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ICC re-examine the relationship between the American Petroleum 
Institute’s Engincers-Accountants Valuation Subcommittee and the 
Interstate Commerce Commission’s Bureau of Valuation. 

On December 27, 1957 Chairman Clarke notified the House 
Antitrust Subcommittee that the Commission’s re-evaluation had 
been completed with the conclusion to terminate the relationship 
between the ICC and the API. Further, it had concluded that oil 
company personnel no longer would work in the ICC’s offices in 
the development of the Commission’s pipeline valuations. 

The texts of Chairman Celler’s letter of December 31, 1957 and 
Chairman Clarke’s letter of December 27, 1957 follow: 


December 31, 1957 
Honorable Owen Clarke 
Chairman 
Interstate Commerce Commission 
Washington 25, D. C. 


Dear Mr. Chairman: 


This will acknowledge your letters dated November 19, 
1957 and December 27, 1957 in which you notified the House 
Antitrust Subcommittee of the results of your re-evaluation of 
the Interstate Commerce Commission’s oil pipeline valuation 
procedures and the Commission’s relationship with committees 
of the American Petroleum Institute, which was suggested in 
the subcommittee’s hearings on October 21-24, 1957 in its study 
of the consent decree program of the Department of Justice. 

On behalf of the Antitrust Subcommittee I want to com- 
mend you for the expeditious and salutary manner in which you 
have dealt with this problem. Your decision to terminate the 
long-standing relationship between the Engineers-Accountants 
Valuation Subcommittee of the American Petroleum Institute 
and the Bureau of Valuation of the Interstate Commerce Com- 
mission is meritorious. This action, together with your decision 
to change the Commission’s internal procedures so that oil com- 
pany personnel no longer will work in the Commission offices 
in the development of the Commission’s pipeline valuations, 
could go far to correct the situation where industry participation 
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in Government activity derogates from independent Commission 
action. 

I observe that the Commission intends to replace the Ameri- 
can Petroleum Institute Engineers-Accountants Valuation Com- 
mittee with an advisory group to be called “The Oil Pipeline 
Advisory Committee on Valuation.” Inasmuch as this new ad- 
visory group shall operate under the chairmanship of a Gov- 
ernment official from the Bureau of Accountants, Cost Finding 
and Valuation, I assume that this advisory committee, in its 
operations, also will comply with the other standards that have 
been promulgated by the Attorney General for the organization 
and operation of Government advisory groups. 

Thank you for your courtesy and cooperation with the House 
Antitrust Subcommittee in its investigation. The forthright 
action taken by the Commission is a most salutary step in the 
public interest. 

Sincerely yours, 


/s/ EMANUEL CELLER 
Emanuel Celler 
Chairman 


December 27, 1957 


The Honorable Emanuel Celler 
Chairman, Committee on the Judiciary 
House of Representatives 

Washington 25, D. C. 


Dear Chairman Celler: 


This has further reference to the hearings held October 21- 
24th, 1957, by the Antitrust Subcommittee of the House Com- 
mittee on the Judiciary, on the Consent Decree in United States 
v. Atlantic Refining Company, et al., Civil Action No. 14060. 
During the course of the hearings you suggested that the Com- 
mission should re-evaluate its procedure and relationship with 
the A.P.I., Engineers-Accountants Valuation Committee, and 
that the Subcommittee should be notified of any changes result- 
ing from such re-evaluation. 
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As advised by my letter of November 19, 1957 regarding 
this and other matters, a re-evaluation was undertaken immedi- 
ately and has now been completed. It has been decided that 
from the standpoint of increased efficiency in developing annual 
guide prices for use by the Commission in determining pipeline 
valuations, that the Commission will establish its own Industry 
Advisory Committee, with a member of the Bureau of Accounts, 
Cost Finding and Valuation of the Commission as its chairman. 

Accordingly, we have requested each oil pipeline company, 
subject to the Commission’s jurisdiction, to suggest persons qual- 
ified to serve on this Committee. A copy of our letter to the car- 
riers is attached. There is also attached a copy of our letter to 
the president of the A.P.I. advising him of our decision in this 
matter. 

Also at this time, we wish to confirm the fact that the Com- 
mission’s internal and reporting procedures for oil pipeline com- 
panies have been changed in such manner that we will no longer 
require the use in the Commission’s offices of individuals con- 
nected with pipeline companies to assist the Commission’s staff 
in valuation data. 

If we can be of further assistance in connection with this, or 
any other matter, please do not hesitate to call upon me. 


Sincerely yours, 


/s/ Owen CLARKE 
Owen Clarke 
Chairman 


Attachments 





STATEMENT OF REPRESENTATIVE EMANUEL CELLER, CHAIRMAN OF 

THE COMMITTEE ON THE JupIcIARY, House OF REPRESENTATIVES, 

BEFORE THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
IN Favor oF H. R. 586.* 


I appreciate the opportunity of appearing before this distin- 
guished committee to urge prompt and favorable consideration of my 
bill, H. R. 586—a bill “to prohibit the charging of a fee to view 
telecasts in the home.”’ The one purpose of this bill is to keep faith 


* January 14, 1958. 
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with the American people for, basically, it is they who own the air- 
waves that are used in broadcasting television programs. From the 
beginning of television we have constantly encouraged the people 
to believe that the cost of their receiving equipment is also the full 
price of their admission to all programs broadcast over those airwaves. 

Present proposals to preempt certain channels for television at a 
price, and to block the people’s access to programs broadcast over 
those channels unless the fee is paid, seem to me to involve a wanton 
impairment of the rights of the public in the spectrum. Such action 
will turn the substantial cost of a TV set into a mere down-payment 
to be followed by lifetime installment charges for the privilege of 
enjoying a public resource. Yet it is clear that, unless Congress takes 
prompt and explicit action, the Federal Communications Commission 
will shortly authorize widespread broadcasts of pay-television on an 
experimental basis as a prelude to regular subscription TV assign- 
ments. Such authorization will threaten the very existence of free 
program reception upon which millions of Americans have come to 
depend. The foreseeable result is a television system in which we 
will all be paying for much the same TV fare which now comes to 
us without cost. The Commission’s apparent determination to pro- 
ceed quickly, unless Congress forbids, has placed upon us as legislators 
the responsibility to act without delay. 

H. R. 586 would meet that responsibility by amending the Fed- 
eral Communications Act to make clear that the FCC shall not au- 
thorize or permit any television station to impose a toll, fee, subscrip- 
tion, or any other charge, direct or indirect, on the general public 
for the privilege of viewing television programs at home. The bill 
would make it unlawful for television stations to make such a charge 
or to scramble or encode their programs in such a way as to prevent 
the public from viewing them unless a fee is paid. 

I have studied the current proposals to curtail the rights of the 
public in the television spectrum from a variety of viewpoints—that 
of a Member of Congress, concerned with administration of a public 
trust in a precious and limited natural resource; that of Chairman of 
our House Antitrust Subcommittee, which recently reported on 
restrictive practices leading to concentration of control in the television 
broadcasting industry; that of a lawyer, interested in the ostensible 
statutory basis upon which the proposed tests are attempted to be 
justified; and last but not least, that of a member of the television 
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audience, deeply interested in any proposal that will stimulate pro- 
gram improvement. 

Careful study has convinced me that conversion of any segment 
of the spectrum to the service of toll television will only increase 
viewers’ costs and broadcasters’ profits, and this without producing 
any long-term improvement in programs. It will, I fear, contribute 
to still greater concentration of industry control in the same hands as 
at present—those of the networks—and will obscure the need for, and 
further delay, much-needed industry reforms. Moreover, the profit 
potential of these new techniques is such that their introduction may 
result in the ultimate disappearance of advertising-supported, free- 
to-the-viewer programming, as we know it. Indeed, mere experi- 
mentation in these techniques may start a trend that will be impossible 
to control. For these reasons, and others which I shall detail, I believe 
that prompt enactment of H. R. 586, or legislation of similar import, 
is vital to the survival of our system of free television program 
reception. 

Proponents of pay television present a most alluring picture. In 
the new technique they not only see added financial resources for 
the broadcasting industry, but, more important, they promise sup- 
plemental and superior programming to suit divergent tastes. No 
reason, they say, why enlightened minorities should not now have 
programs of their own choosing; no reason, either, why the two sys- 
tems should not exist side-by-side. Let those who like things as 
they are continue to tune in on existing free programs, they say, 
and let those who are willing to pay enjoy the superior fare that will 
be served up to them for a fee. These enthusiastic supporters of 
restricted viewing insist that subscription programming need not with- 
draw any substantial amount of facilities or of talent from their 
service in free television. By way of special bait, the long-suffering 
prospective subscriber is invited to drool at the prospect of quality 
programs with no commercials. With all these supposed advantages, 
the advocates of pay-TV conclude, the sporting and democratic thing 
to do is to permit trials in which the people may themselves select 
the method of broadcasting that best suits their tastes. 

If it were possible for me to believe in this television heaven, I 
would not, of course, be opposed to the projected experiments. The 
pity is that upon closer scrutiny the elements of this most attractive 
picture dissolve and disappear. As I shall demonstrate, the objectives 
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envisioned by the advocates of subscription television simply cannot 
be achieved. 

Of course it is true that pay television would result in added 
financial revenues for broadcasting. The vast, untapped, television 
viewing audience is a veritable gold mine for exploitation by way of 
direct charges. Modest charges to a relatively restricted group of sub- 
scribers can produce tremendous revenues. 

But it is quite another thing to assert, nor does it follow, that 
because pay-TV would collect new revénues it would produce better 
shows. The inventions in pay-TV that are being promoted have 
nothing to do with program production. They comprise devices for 
scrambling and unscrambling programs, restricting the viewer, mon- 
itoring his viewing time, and calculating his bill. Absence of these 
devices has not hampered the development of television shows, nor 
will their presence produce program improvement. Actually, there 
is no present dearth of programming resources, whether financial, 
technical, or artistic. Present-day television can produce superlative 
programs, and sometimes does. All that is needed is producer con- 
fidence in the validity of the public taste. 

Those who look to pay-TV for programs of greater intellectual 
content or artistic merit are, I fear, doomed to disappointment. Pay- 
TV cannot be expected to devote itself extensively to artistic or in- 
tellectual programs. Under pay-TV, as at present, the pressure will 
be to cater to a mass market for maximum profit. This is generally 
true in all areas of the entertainment field. Nor is there reason to 
believe that there will be total freedom from commercials. What is 
there to prevent a franchise holder from selling commercial time? 
The president of a leading national advertising firm has flatly stated 
that there is no reason why television should not receive income both 
from commercial interests and from the viewing public. At first, 
no doubt, advertising would be kept out of subscription-TV pro- 
grams, but as acceptance of the new technique is achieved it is in- 
evitable that commercials will be introduced for the extra revenue 
they will produce. 

It is thus extremely unlikely that pay-TV will produce either 
of the objectives by which it is attempted to be justified—that is pro- 
gram improvement and freedom from commercials. 

Let me make it clear, though, that the objection to pay-television 
goes much deeper than this. The objection is based on the fact that 
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experimentation with pay-TV threatens to start a chain reaction which 
cannot be controlled and which may end by destroying free television. 
For the assumption that free and pay television can coexist is open 
to the gravest question. 

In the first place, the success of initial experiments will create 
demand for entry into the new field which it will be difficult to resist. 
Station after station and program after program would be withdrawn 
from free TV service to the service of toll-TV. An example of the 
way in which talent will be inexorably drawn to the subscription 
technique may be found in the sports field. Games of the Los Angeles 
Dodgers and the San Francisco Giants apparently will be unavailable 
for free TV, beginning next year, since broadcasting rights are being 
sold to toll-TV interests which propose to use a closed wire system. 
This, although pay-TV is not yet even a reality. As sports events 
begin to be broadest over pay-TV, they will cease to be available 
to free TV. Even the radio reporting of sports events may be stopped 
in order to protect the market for pay-TV broadcasts. 

This pressure of profitability must eventually leave its mark even 
upon those interests like the networks who, up to now, have opposed 
pay-TV. Suppose, for example, that an unaffiliated UHF station 
is permitted to experiment with pay-television and that the experi- 
ments prove profitable. Local network affiliates would be impelled 
to protect their positions by applying for the same privilege. At this 
point the networks would become directly involved. In sheer defense 
of the vast concentration of skills, facilities and talent under their 
control, the networks would eventually have to abandon their oppo- 
sition and to enter the field in order to protect their investments and 
their positions of dominance in the industry. This is no idle prediction. 
The president of each of the two major networks has conceded 
as much. 

In these circumstances, it is nonsense to speak of the projected 
tests as the submission of questions of public preference to the people 
for their choice. There can be no widespread plebiscite among view- 
ers. Programs will be offered if enough viewers are found who are 
willing to pay—this need not be millions of viewers. The great ma- 
jority, however, will have been deprived of their free access to station 
and program without an opportunity to register their choice, thus 
resulting in a division of the television audience based upon ability 
and willingness to pay. 
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Nor is it realistic to think that the proposed experiments can be 
turned on and off at will. Experimentation in such a dynamic field 
as television has long demonstrated that the point of no return may 
lie dangerously close to the threshold of experiment. If trials are 
conducted on a base broad enough to produce meaningful results, 
their success tends to generate vested interests and irresistible pres- 
sures. Thus, what is projected as a test all too frequently turns into 
an irrevocable commitment. Mistakes are peculiarly costly and all 
but irremediable. 

A notable instance of this tendency of an experiment or expedi- 
ent to become jelled as irreversible practice is the Commission’s action 
in 1952, when it authorized UHF broadcasting intermixed in VHF 
saturated areas. By forcing the UHF operators who had no estab- 
lished receiver set circulation to compete with well-established VHF 
stations, the Commission made it virtually impossible for the new 
method of broadcasting to survive. Although the Commission soon 
recognized its error, it has not yet solved the problem that was cre- 
ated. The obvious explanation of the Commission’s long failure to 
provide an effective remedy is that it desired to avoid hurting the 
profitable established VHF stations with which it was impossible for 
the UHF stations to compete. 

I mention this not to belabor past errors of the Commission, but 
because it contains a clear warning against improvident experimen- 
tation with subscription television. Such experimentation may open 
the door to a plague of consequences that may prove virtually impos- 
sible to correct. Stations whose programs the viewing audience is 
accustomed to watch may be blacked out for those who cannot spare 
the price; the best of existing free programs may be preempted by 
pay-TV; the trend noted by the Antitrust Subcommittee, toward mo- 
nopolization of talent, may be accelerated, and the television audi- 
ence will be divided along economic lines. 

In this way a method of broadcasting will be inaugurated that 
may well destroy free television as we know it. For, if these experi- 
ments prove financially successful, those concerns which have carried 
out the tests will have a compelling and wholly proper interest in 
recouping their outlay of risk capital. In addition, those elements of 
the industry, including the networks, which have not been directly 
involved in the trials, will have an equally proper and compelling 
interest in protecting their existing investments—an interest which 
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must inevitably drive them into the new field as applicants. What is 
more, it is difficult to perceive upon what basis the Federal Commu- 
nications Commission could deny them entry. 

It is easy to see where all this will lead. Profitability will dictate 
the extension of the experiments. Pay-television will enter ever wider 
areas. The networks are more than likely to end up supplying the 
programming for pay-TV as they do at present in free TV. With a 
dominant industry position and vast resources the networks have pro- 
duced only the present level of program quality in free television. 
What reason is there to suppose that they will be moved to improve 
that level in subscription television? Chances are that the program- 
ming will be pretty much the same, but with this difference: it will 
be more profitable to present and more expensive to rec¢ive. Mean- 
while, free television will have been relegated to a secondary, eco- 
nomically impossible position. This turn of events, if it is allowed to 
occur, would most shabbily serve the public, in whose sole interest 
the FCC is authorized to grant broadcast licenses. 

In addition to the foregoing considerations, there are substantial 
antitrust reasons why the television broadcasting industry should not 
be subject to the stresses and strains of experimentation on pay-TV 
at this time. One of the principal conclusions of our Antitrust Sub- 
committee’s report of last June on the television broadcasting indus- 
try is that the achievement of a truly nationwide and competitive 
television broadcasting system has been and is being frustrated by 
restrictive practices on the part of the networks and others, which 
tend toward concentration of power in the hands of the network 
organizations. 

The Subcommittee made detailed and extensive recommenda- 
tions for the prompt removal of these obstacles to the normal devel- 
opment of this vital medium. Yet, the task of putting television’s 
house in order is still far from completed. Indeed, the Commission’s 
own Network Study Staff, under the leadership of Dean Roscoe 
Barrow, last fall submitted a voluminous report to the Commission, 
including hundreds of pages of analysis of this very subject. Signifi- 
cantly, the Commission’s own experts on its Network Study Staff in- 
dependently reached conclusions concerning restrictive practices in 
the television broadcasting industry, very similar to the findings pre- 
viously arrived at by the Antitrust Subcommittee. Prompt imple- 
mentation of this report by the Commission is essential. It may take 
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many more months. Before this is accomplished, it seems most unwise 
to subject the industry to tests of techniques which must have pro- 
found influence on the economic structure of the entire industry and 
must necessarily aggravate this very problem of concentration. For 
unless ways are found to prevent increases in existing network domi- 
nance in the industry, the networks bid fair to end with similar con- 
centration of power and influence in the techniques that will be 
ushered in by successful trials of pay-TV. It is this concentration that 
prevents originality and encourages sameness in programming today. 
At least until the present obstacles to the healthy development of free 
television have been removed, there is no room for experimentation 
that carries with it a threat to the very existence of free program 
reception. 

The grave dangers involved in the proposed tests and the abrupt 
departure they would mark from existing practice in both radio and 
television lead naturally to the question whether these tests can law- 
fully be authorized by the FCC under existing law. A number of 
circumstances tend to indicate the absence of any such authority. The 
Communications Act does not, of course, expressly authorize pay- 
television. As the Commission concedes, it was not possible when the 
legislation was enacted to foresee all possible developments in the use 
of the radio spectrum. On the other hand, an underlying purpose of 
the Act is regulation that will make communications systems “avail- 
able, so far as possible, to all the people.” If Congress, in enacting 
the Communications Act had for a moment contemplated that the 
public would be required to pay a fee for access to programs broad- 
cast over the publicly-owned frequencies, it would certainly have made 
provision for the filing of tariffs and the regulation of rates, as it did 
in the case of telephone and telegraph companies. The fact that 
Congress made no such provision is, to me, persuasive evidence that 
Congress did not have any such restriction on program reception in 
mind. As a consequence of the fact that Congress has never directly 
faced the question whether the airwaves should be diverted to the 
service of toll-programming, the tests which are under contemplation 
would introduce a method of spectrum exploitation for which no 
clue of approval nor any framework of regulation has been provided. 
The Commission has frankly acknowledged its difficulties in attempt- 
ing to classify the proposed new service under the existing law. It just 
doesn’t fit. 
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For these reasons, I have urged that the risks involved in the pro- 
posed trials are of such magnitude, and the existence of the Com- 
mission’s authority to embark on them is so questionable, that the 
Commission would be wise to refer the entire policy question to 
Congress which has ultimate responsibility. 

Last October, nevertheless, the FCC issued a Report in which it 
apparently has reached the conclusion that the Communications Act 
sufficiently authorizes the Commission to conduct trials of subscrip- 
tion-T'V and in which it found that it would be in the public interest 
to exercise that power. The report invited applications from televi- 
sion stations and others for authorization to conduct trial subscrip- 
tion television operations on a limited basis. Although the Commis- 
sion stated that it had not authorized or finally committed itself to 
the authorization of pay-television on a trial or regular basis, and 
although it stated that no final action would be taken on any applica- 
tion before March Ist, the entire tenor of the report serves notice 
that the Commission majority is imbued with determination to au- 
thorize trial demonstrations of pay-TV. Unless Congress intervenes 
the entire policy issue will be rendered moot. 

According to the dissenting Commissioner, moreover, both the 
proponents and opponents of subscription television before the Com- 
mission urged that test demonstrations are not necessary or useful, 
because no trial on a limited basis can disclose the ultimate effects 
of pay-television. I believe that the true character of the proposed 
trials stands thus revealed. In the guise of a search for the true public 
interest, the tests will merely provide a demonstration of the profita- 
bility of subscription television. Once that has been established, the 
fat will be in the fire. By indirection, without a hearing, and without 
Congressional approval, the Commission will have taken the very 
step it now says it is too early to evaluate. Later hearings will merely 
reflect the new set of conditions which the tests have ushered in. They 
will disclose that a highly profitable technique has been inaugurated 
under FCC approval, and a new concept of the public interest will 
have been fashioned, as the result of the Commission’s ostensible 
inquiry. 

In the light of these developments, Congress should act promptly 
to clarify its intention. I repeat that authority of the FCC to insti- 
tute pay-television broadcasting on channels used by free television 
is extremely dubious, but I am confident that the Commission will 
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refrain from taking any final action in authorizing the proposed 
tests long enough to enable Congress to act. 

The question has been raised, and I want to make it clear once 
more, that the objective of my bill is to prohibit the use of the 
spectrum for restricted broadcasting. It is true that some, but by no 
means all of the problems that I have raised apply also to so-called 
closed circuit or wire toll television, such as has been tested in Okla- 
homa, with results that are none too sanguine. The principal dif- 
ference, of course, is that closed circuit transmission does not involve 
the radio frequency channels, but utilizes point-to-point communica- 
tion by wire. Hence it does not involve the withdrawal of any part 
of the airwaves, or of broadcast stations from the free broadcasting 
service. 

The need for Federal regulation of closed circuit TV has not yet 
been demonstrated, but it is entirely possible that such need will arise. 
The time may come when it will be neither feasible nor fair to sub- 
ject on-the-air television to express Federal regulation, while exempting 
the closed circuit. Should that time come, the reach of the Commerce 
Clause amply empowers Congress to provide needed regulation. 

Meanwhile, I urge that Congress promptly clarify its purpose 
that the precious television spectrum shall not be withdrawn from 
service of all the people. I trust that Congressional power will always 
be used to the full extent necessary to assure the public of the fullest 
enjoyment of its natural resources. 


Notes 


Antitrust Division Issues Annual Report 


In his annual report to the Attorney General on the activities 
of the Antitrust Division, Assistant Attorney General Victor R. Hansen 
noted that actions charging price-fixing on important consumer items 
occupied a prominent role in the enforcement of the antitrust laws 
during the calendar year 1957. 

In his report to Attorney General Rogers, Mr. Hansen stated: 


“Many of the actions instituted by the Antitrust Division during 
the past year have been aimed at conspiracies to fix the selling prices 
of commodities which are of vital importance in the budget of every 
consumer. Two indictments charged illegal conspiracies by baking 
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companies to fix high and non-competitive prices on bread sold in 
an area covering several states. Two actions concerned conspiracies 
to fix prices on milk and milk products. Other cases charged price 
fixing on such consumer items as household appliances, hardware, 
housewares, cigarettes and gasoline. 

“Restraints having the effect of increasing the cost of constructing 
homes were charged in a number of cases. In related criminal and 
civil cases it is alleged that a price fixing conspiracy by contractors 
for concrete form work resulted in increasing the cost of constructing 
an average size home by $100. Another case charges a group of 
wholesalers of roofing and siding materials with combining to elim- 
inate competition by fixing and maintaining uniform prices. In 
another criminal action the wholesale price of plywood used in con- 
struction of homes and other building, is alleged to have been fixed 
by competitors. A complaint filed in Chicago charges a union local 
and several companies who furnished and install flat glass in homes 
and buildings with combining to prevent the use of pre-glazed window 
sash and doors, thereby denying to the public important cost saving. 

“The year 1957 marked a signally successful chapter in the history 
of antitrust enforcement. A total of fifty-six cases were filed this year. 
This includes 30 civil complaints and 26 indictments, a significantly 
greater number of cases than has been filed in any of the past five 
calendar years. 

“The highly successful record compiled by the Antitrust Division 
in both trial and appellate courts over the past year has been espe- 
cially gratifying. 

“Of thirty civil actions concluded in the federal district courts, 
the Government prevailed in 28 cases, one was lost by the Govern- 
ment and one was dismissed by the court on grounds of mootness. 
Of the 28 cases terminated in the Government’s favor 20 were consent 
decrees. In one case the court with defendants’ consent entered a 
final judgment enjoining certain activities of defendants. 

“Of thirty-one criminal cases, the Government prevailed in 21 
cases. In four cases the defendants were acquitted and one case was 
dismissed by the Government before trial. An appeal is pending from 
the district court’s dismissal of the indictments in the five remaining 
cases. 

“In actions by the Supreme Court on cases brought by the Anti- 
trust Division the Government was uniformly successful. In five cases 
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the Supreme Court granted motions to affirm judgments in civil 
actions which federal district courts had decided in the Government's 
favor. In two cases the court denied petitions for certiorari which 
sought a review of decisions in the court of appeals favorable to the 
Government thereby making those decisions final. In United States 
v. E. I. du Pont de Nemours and Co., et al. (du Pont-General Motors 
case) and United States Gypsum Company v. National Gypsum 
Company, et al., two cases in which full argument was held, the 
court rendered decisions upholding the Government’s contentions. 

“The decision of the Supreme Court in the du Pont-General 
Motors case was an especially noteworthy victory. The effect of the 
decision is of far reaching significance in the enforcement of the . 
anti-merger provisions of the Clayton Act. In reversing the district 
court and ruling that du Pont’s acquisition of 23% of General Motors’ 
stock in 1917 and 1919 contravened Section 7 of the Clayton Act, 
the court held that Section 7 applied to vertical acquisitions as well 
as horizontal and that substantial competition between the acquired 
and acquiring companies was not a prerequisite to the application of 
the statute provided it restrains commerce or tends to create a monop- 
oly. The court further held that the Government is not limited to 
bringing an action at the time the stock is acquired but may proceed 
at any time when there is a reasonable probability that the retention 
of stock may result in the prohibited anti-competitive consequences. 
This decision will be of material assistance to the Antitrust Division’s 
efforts to give effect to the Congressional aim of arresting the creation 
of trusts and monopolies in their incipiency. 

“The du Pont-General Motors case itself has been remanded to 
the trial court for a determination as to the relief necessary to elim- 
inate the effects of the illegal intercorporate stock relationship. The 
Government has proposed to the court that the du Pont-held Gen- 
eral Motors stock be distributed to the stockholders of du Pont over 
a ten-year period. 

“A significant feature marking developments in 1957 was the 
record total of fines imposed in criminal cases won by the Govern- 
ment. A total of $941,525 in fines was levied by the courts upon 
defendants. This is the largest amount of fines collected in any 
year in the history of antitrust. The recently increased maximum fine 
of $50,000 was imposed for the first time in June of this year. Safe- 
way Stores, Inc. was fined $50,000 on each of two counts charging 
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combination and conspiracy to monopolize and an attempt to monop- 
olize food and food products. In addition Safeway was fined an 
additional $5,000 on a third count charging geographical price 
discrimination. Safeway’s former president was fined a total of 
$70,000 and a Safeway Division manager also received a fine. Both 
officials were also given a suspended prison sentence. In twelve of 
the cases terminated this year fines larger than the previous $5,000 
maximum were imposed. 

“During 1957 a total of 49 cases were closed and there were 
102 cases pending at the end of the year. 

“The increased importance of the program for enforcing the 
strengthened provisions of Section 7 of the Clayton Act is reflected 
in the filing of a complaint charging that the acquisition by El Paso 
Natural Gas Company of the Pacific Northwest Pipeline Corpora- 
tion may substantially lessen competition or tend to create a monopoly. 
The acquisition, the complaint alleges, eliminates the only major 
pipeline competitive with El Paso in the sale of natural gas in several 
western states and will deprive purchasers of natural gas of the 
benefits of a competitive market. Natural gas is an important source 
of heat for home and commercial use. 

“Early in 1957 a court of appeals upheld the conviction of a 
newspaper for attempting to monopolize and monopolizing the dissem- 
ination of news and advertising in metropolitan Kansas City. A 
recently entered consent judgment terminating the companion civil 
case enjoined a number of anticompetitive practices by the news- 
paper. In order to dissipate the effects of the monopolization and 
to restore competition the final judgment also required the newspaper 
to divest itself of its radio and television station. 

“A major monopoly case charged the Greyhound Corporation 
with monopolizing and co:.spiiing with General Motors and others 
to monopolize the oneration of intercity buses. It was charged that 
Greyhound secured through General Motors preferential rights to 
purchase buses, as well as financing terms prices which discriminated 
against its competitors. It was also alleged that Greyhound excluded 
competitors from bus terminals. A consent judgment, terminating 
the action was entered at the time of filing the complaint. 

“A recently filed case charges Volkswagen of America, Inc. and 
its domestic distributors with entering into restrictive agreements 
which fix wholesale and retail prices on imported cars. In addition, 
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it is charged that these agreements eliminate competition by provid- 
ing for allocation of exclusive sales territories and by requiring 
distributors to refrain from the sale of competing automobile parts. 

“A group of cases involving the television industry challenge the 
‘block-booking’ practices of companies distributing feature motion 
pictures to television stations. The Government seeks to require 
defendants to offer licenses on a picture by picture basis so that 
stations are not compelled to license pictures they do not want as 
a condition of obtaining licenses for the better pictures. 

“By far the greater number of cases filed charged such weil 
established offenses as price-fixing, customer allocation, and boycotts. 
Among the commodities directly affected by price fixing charges in 
cases filed were drugs, toys, cement pipe, sewing machines, plate 
glass, and automatic sprinklers.” 


In concluding his report Mr. Hansen stated that: 


“Congress has decreed that competition shall be the rule of our 
economic life. In a very large measure competition has provided 
the incentive which has kept our economy strong and free and it has 
contributed significantly to the high standard of living which we 
enjoy. We, in the Antitrust Division, review with satisfaction the 
progress made during the past year and we rededicate ourselves to the 
task of preserving and strengthening competition by a program of 
vigorous and effective enforcement of the antitrust laws. 


CELLER AND KeatTinc To Discuss BASEBALL TELEVISION PROBLEM 
Witn ATTorNEY GENERAL AND BASEBALL OFFICIALS; 
Ask Majors To DeFrer ACTION 


Representative Emanuel Celler (D-N.Y.), Chairman of the House 
Committee on the Judiciary and of its Antitrust Subcommittee, and 
Representative Kenneth B. Keating (R-N.Y.), ranking minority 
member of these Committees, today issued the following joint state- 
ment regarding proposals by several major league baseball clubs to 
sign contracts with television networks for broadcasting on Sunday 
afternoons and on a daily basis major league games in areas where 
there are local minor league contests: 


“Plans by several major league clubs to enter into contracts to tele- 
vise their games where minor league clubs are playing, jeopard- 
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ize the welfare of the entire sport. Such telecasts on Sunday 
afternoon as well as on a daily basis will severely undermine 
minor league baseball in this country. 


“For these reasons we commend Baseball Commissioner Ford 
Frick for his opposition to these proposals. 


“We intend in January to discuss with the Attorney General and 

major and minor league officials the antitrust issues involved. 
We will then determine whether legislation is necessary and 
appropriate. 


“In the intervening period it is to be hoped that the major 
league clubs involved, in the interest of baseball as a whole, 
will exercise individual self-restraint. They should not enter into 
such contracts at this time which will impede consideration of 
the problem in January. In our opinion, precipitous action 
taken now would seriously interfere with an ultimate solution 
that is fair and equitable to all concerned.” 


NAME ASSISTANT DrrREcTORS FOR FEDERAL TRADE COMMISSION’S 
BurEAU OF LITIGATION 


Appointment of two assistant directors of the Federal Trade Com- 
mission’s Bureau of Litigation was announced today by Chairman 
John W. Gwynne. Their appointment, he said, will make possible 
closer supervision of the increasing case work in the fields of anti- 
monopoly and antideceptive practices. Robert R. Maclver, of Madi- 
son, Wisconsin, was named Assistant Director for Antimonopoly, and 
Daniel J. Murphy, of Boston, Mass., Assistant Director for Antide- 
ceptive Practices. 

Joseph E. Sheehy, Director of the Bureau of Litigation, said: 
“The volume of case work has grown steadily in the past few years, 
and even greater volume can be expected as a result of an increase 
in the size and competence of FTC’s field staff. This workload 
increase requires more direct supervision over these two major fields 
of FTC work.” 


Department of Justice Intervened in Trucking Merger Case to 
warn the Interstate Commerce Commission of the threat of monop- 
olization, destruction of competition, and the dangers inherent to 
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small carriers which would inevitably result from approval of a con- 
templated merger. In an unusual action, the Department filed a 
memorandum with the ICC in the proceedings in which Consolidated 
Freightways, already one of the largest motor carriers in the Nation, 
is seeking to acquire the rights and assets of 6 other large motor car- 
riers. This action would make Consolidated the “only truly trans- 
continental and nationwide motor carrier.” The Justice Department 
statement advised the ICC that approval of the merger would create 
a “colossus,” whose route coverage and financial strength would give 
it “an unshakable hold” on the long-haul traffic in vast portions 
of the United States and would threaten the continued existence of 
the small, independent trucking companies which presently haul 
traffic to and from the lines sought to be acquired. If this merger 
should be approved, according to the Justice Department, other 
motor carriers would be forced to attempt similar mergers resulting 
in a substantial reduction of small carriers in the industry, and in a 
“consequent concentration of motor transportation services in the 
hands of a relatively small number of large carriers.” The Justice 
Department also told ICC emphatically that there is “no evidence 
that the requirements of the shipping public are not now being 
adequately met by existing carriers.” The Justice memorandum con- 
cluded with the admonition that “if approval is to be granted, the 
Commission expressly find that factors, other than competitive . 
compel such approval.” 


Use of Credit Terms Viewed as Major Threat to Small Manu- 
facturers and Distributors. Legal “credit discrimination” as opposed 
to illegal “price discrimination” is a competitive weapon aimed at 
small-business men, according to Walter E. Heller, president of a 
large finance company. To freeze out small producers and distribu- 
tors, all a large concern has to do, Mr. Heller said, is to tell a prospec- 
tive customer that he can take a year or longer to pay for the mer- 
chandise. This approach places such deals virtually on a consignment 
basis and has the result of supplying the favored customer with work- 
ing capital, free of charge. Citing the bus, room air-conditioner, 
and television-set industries as having made use of this technique, 
Mr. Heller stated that this competitive device had already hurt small 
business enough to warrant a re-examination of the antitrust statutes 
with a view toward outlawing this type of unfair competition. 
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Raymond J. Lloyd Named Manager of FTC's 
San Francisco Branch Office 


Appointment of Raymond J. Lloyd of Alexandria, Va., as man- 
ager of the San Francisco branch office of the Federal Trade Com- 
mission was announced by FTC Chairman John W. Gwynne. The 
appointment becomes effective January 21, 1958. He succeeds the 
late Earl Van Wagoner of Palo Alto, California. 


Federal Trade Commission’s Divestiture Order Challenged by 
Crown Zellerbach Corporation. This marks the first time an FTC 
divestiture order has been contested. The large West Coast paper 
concern stated that it would request the U. S. Court of Appeals to 
overthrow the Commission’s recent order that it divest itself within 
60 days of the St. Helens Pulp & Paper Co., which Crown Zellerbach 
acquired in 1954 as the result of a stock exchange valued at $9.5 
million. The FTC contends that the acquisition hinders competition 
and tends to create a monopoly in the paper and pulp field. 

In another anti-merger action, the Commission charged the 
Reynolds Metals Company with illegally acquiring one of its cus- 
tomers, Arrow Brands, Inc., of Long Beach, Calif., a firm which 
buys all its aluminum foil from Reynolds and decorates it for use 
by florists. 


FTC's Executive Director Alex. Akerman, Jr., 
Announces Resignation 


The resignation of Alex. Akerman, Jr. as Executive Director 
of the Federal Trade Commission effective February 15, was an- 
nounced by FTC Chairman John W. Gwynne. Mr. Akerman will 
enter the private practice of law. 


Chicago International Conference on the Control of Restrictive 
Business Practices. The School of Business of the University of Chi- 
cago sponsored a four-day international conference on the above 
subject which was held at Chicago from January 13 to 16, 1958. 
Government officials from all over the world and 35 United States 
experts on antitrust law were invited. It is believed that this was the 
first international conference of its kind which, under the sponsorship 
of a private institution, brought together officials from numerous 
foreign countries for the purpose of exchanging views among them- 
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selves as well as with those interested and experienced in the ad- 
ministration and teaching of antitrust law in the United States. 
Delegates were sent to the meeting from Austria, Belgium, Canada, 
Denmark, France, the Federal Republic of Germany, Greece, Ireland, 
Italy, Japan, Netherlands, New Zealand, Norway, Sweden and the 
United Kingdom. Most countries were represented by several dele- 
gates, including in the majority of cases the highest government 
official in charge of the administration of the particular country’s 
restrictive business practices legislation. In addition, the European 
Productivity Agency was represented, as was our own State Depart- 
ment, Department of Justice, and Federal Trade Commission. The 
four-day discussions centered around problems concerning concen- 
tration of business, monopoly and mergers, as well as the effect of 
the common market on restrictive practices within the countries 
concerned and on their export trade. There was much discussion 
of problems of the extraterritorial effect of United States antitrust 
legislation, as well as an interchange of views concerning the economic 
effects and legal validity of certain cartel agreements, territorial 
divisions, price fixing contracts, etc., in those European countries 
which had recently enacted legislation in this area. Formal papers, 
which, it is hoped, will soon be published by the University of Chi- 
cago, included addresses by the recently appointed British Registrar, 
in charge of registration under the Restrictive Practices Act of 1956, 
Rupert Leigh Sich; by Dr. Eberhard Giinther, the newly appointed 
president of the German Cartel Authority; by Wilhelm L. Thagaard, 
Director of the Norwegian Price Control Directorate, by P. Verloren 
van Themaat, Director of the Office of Industrial Organization 
Problems, Ministry of Economic Affairs, of The Netherlands, and 
others. 

The conference was arranged and generally presided over by 
Professor Corwin D. Edwards of the School of Business, University 
of Chicago, in conjunction with an Executive Committee. It is hoped 
that much of the material prepared for and discussed during the 
conferences will be made available to all those interested in com- 
parative law since it will constitute a veritable treasure of up-to-date 
information on restrictive trade practices legislation all over the world. 


Walter J. Derenberg 
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Activity of Federal Trade Commission Climbed to Post-War Peak 
in 1957. The Commission’s executive director, Alex Akerman, Jr., 
stated: “.. . last year’s case work, both in volume and significance, 
confirms the Commission’s upturn in effectiveness. Moreover, this 
trend is continuing to rise, with prospects that 1958 will prove another 
record year.” In 1957, the FTC issued a total of 324 complaints 
and 213 cease-and-desist orders compared with 221 complaints and 
188 orders in 1956. Last year’s activities broke down into 69 com- 
plaints and 33 orders in antitrust cases and a complaints and 180 
orders against deceptive practices. 


The Supreme Court of Ohio Ruled Against Fair Trade. By 
holding that retailers who have not signed price maintenance con- 
tracts with manufacturers can set their own prices, the court made 
Ohio the fourteenth state in which the non-signer clause has been 
held invalid. 


Senator John Sparkman Moved to Revitalize Section 3 of the 
Robinson-Patman Act by introducing a bill which would make Sec- 
tion 3 an integral part of the nation’s antitrust laws and thus available 
to private plaintiffs for treble damage redress or injunctive relief. The 
necessity for this legislation arose suddenly from the Supreme Court 
decision of last Monday in the companion cases of Nashville Milk 
Company v. Carnation Milk Company, and Safeway Stores v. Vance, 
which held that Section 3 was not an organic part of the antitrust 
laws and could not be used by private parties in price discrimination 
suits. 

Senator Sparkman stated that “This decision means, in practical 
effect, the repeal of Section 3 of the Robinson-Patman Act.” He then 
added “The Department of Justice has never enforced, and has no 
intention to enforce, the Section’s criminal prohibitions against preda- 
tory pricing practices. . . . As a result of Monday’s decision . . . pri- 
vate plaintiffs have been denied the right to enforce the provisions of 
the Section. Thus, Section 3 stands unenforced, in one case by a 
Government agency which has abdicated its enforcement respon- 
sibilities and in the other, by antitrust victims restrained from seeking 
relief under its provisions.” 

The disputed Section states that it is a crime for any company 
to charge “unreasonably low prices for the purpose of destroying 
competition.” The court’s decision limits the use of that section 
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to the Government, ruling out private lawsuits by businessmen who 
have been damaged by illegal pricing practices. The majority opinion 
held that inasmuch as the title of the Robinson-Patman Act declared 
it to be an amendment to the Clayton Act “and for other purposes,” 
Section 3 must be considered to fall into the category of “other 
purposes.” In a separate dissenting opinion, Justice William O. 
Douglas pointed out that “not a word” in the legislative history of 
the Robinson-Patman Act suggested that it was intended to be 
anything but antitrust in nature. Justice Douglas said further: “It 
is apparent that the opponents of the Robinson-Patman Act have 
eventually managed to achieve in this court what they could not do 
in Congress.” 

With the problems of small-business men in mind, Senator Spark- 
man said: “To the small-business community, this situation . 
demands a speedy remedy . . . I propose a two-fold program... . 
First, I am introducing a bill which will clearly define Section 3 of 
the Robinson-Patman Act as an integral part of the antitrust laws 
and thus make the statute available in civil actions to private parties. 
Secondly, I am going to call upon the Department of Justice for 
a full explanation of its reluctance to enforce Section 3. Congress 
must know why the Department has failed in its enforcement of the 
only price-discrimination statute entrusted to its care.” 

Joining with Senator Sparkman as co-sponsors of the measure were 
Senators Thye, Humphrey, Morse, Proxmire, Javits, Hill, O’Ma- 
honey, Neuberger, Yarborough, and Wiley. 
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